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1 Filed Apr. 3, 1952. Harry M. Hall, Clerk. ♦ 

COMPLAINT 

Cargo Carriers, Incorporated, brings this action against 
John W. Snyder,'Secretary of the Treasury of the United 
States, Merlin O’Neill, Vice Admiral, UH.C.G., Comman¬ 
dant of the United States Coast Guard, and H. C. Shep- 
heard. Bear Admiral, U.S.C.G., Chief, Office of Merchant 
Marine Safety, United States Coast Guard, and alleges 
as follows: —. 

1. This action arises under the provisions of the laws 

of the United States governing marine inspection (46 
U.S.C., Chapters 14, 15 and 16, 361-526t), Section 1^1 

of the Judicial Code (28 U.S.C. ^ 1331), Se<^on 10 of the 
Administrative. Procedure Act (5 UH.C. § 1009),* and the 
Federal Declaratory Judgment Act (28 U.S.C. § 2201), as 
hereinafter more fully appears. The matter in contro¬ 
versy exceeds, exclusive of interest and costs, the sum of 
Three Thousand Dollars ($3,000). . *^ 

2. At all times herein mentioned plaint^ has been and 

now is a corporation incorporated under the laws of the 
State of Delaware. ’ 

3. At all times herein mentioned defendant John W. 
Snyder has been and now is Secretary of the Treasury of 
the Unit^ States, defendant Vice Admiral Merlin O’Neill 

has been and now is Commandant of the United 

2 States Coast Guard, and defendant Bear Admiral 
H. C. Shepheard has been and now is Chief, Office 

of Merchant Marine S^ety, United^ States Coart Ghiard. 

4. The Coast. Guard is a refvice in' the TreasuryjDe¬ 
partment. The Commandant of the Coast Guard is charge 
by 1946 Beorganization Plan No. 3 (11 F^ Beg. 7875, 60 
Stat. 1097) with inspecting and issuing certificates'of in* 
spection to certain vessels under the provisions of Titie 
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46, United States Code. The fnnctions of the Comman¬ 
dant of the Coast Gnard in this respect are performed 
subject to the direction and control of the Secretary of 
the Treasury. The Chief, Office of Merchant Marine 
Safety, acts by direction of the Commandant of the Coast 
Guard. 

5. Wherever this complaint refers to actions of defend- 
I ants, it is understood to include actions by their officers, 

agents, assistants, deputies or employees acting under their 
I direction or control or by their authority. 

6. This complaint seeks to review the actions of de¬ 
fendant in classifying as one vessel two vessels owned by 
plaintiff, in attempting to impose certain illegal require¬ 
ments as to one of said vessels and in illegally removing 
the certificate of inspection from the other vessel. A 
declaratory judgment is sought to clarify the status of 
the vessels and the extent of defendants’ regulatory con¬ 
trol over them. Injunctive relief is sought to protect plain¬ 
tiff’s rights, to prevent defendants from imposing re¬ 
quirements on plaintiff’s vessels beyond the powers con¬ 
ferred upon defendants by law, and to prevent loss and 

! damage of an irreparable nature to plaintiff which will 
result if defendants persist in their present illegal require¬ 
ments. 

7. At all times herein mentioned plaintiff has been and 
' now is engaged in the business of shipping and ti^sport- 

ing cargo. 

8. Plaintiff is and since 1950 has been the owner of a 
i vessel named the Carport. The Carport is a documented 

vessel, having received official No. 260922 from the Com¬ 
missioner of Customs. The Carport is powered by a 
IKesel engine. It has a length of less than 65 feet and its 
gross registered tonnage is less than 100 tons. 
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3 9. The Carport is a motorboat within the mean¬ 

ing of the Motorboat Act of 1940 (46 U.S.C. '§ 526- 
526t). ' ■ ' 

10. By the terms of the Motorboat Act of 1940, the 
Carport is exempt from the other marine inspection laws 
contained in Title 46, United States Code. 

11. Plaintiff is and since 1950 has been the owner of 
the unmanned tank barge G-1, hereinafter called “the barge 
G-1”). The barge G-1 is a documented vessel, having re¬ 
ceived official No. 261191 from the Commissioner of Cus¬ 
toms. It is designed to carry liquid cargo in bulk, al¬ 
though it is also suitable for carrying dry cargo. 

12. When carrying certain classes of liquid cargo in 
bulk as defined in 46 U.S.C. § 391a, the barge G-1 is sub¬ 
ject to inspection by defendants pursuant to that statute, 
and it may not be so operated without a certificate of 
inspection from defendants. 

13. Prior to December 20, 1951, the barge G-1 had re¬ 

ceived from defendants a Certificate of Inspection which, 
as last amended on December 12,1951, permitted the barge 
to carry dry cargo and/or liquid cargo classified as Grade 
“E” by defendant O’Neill’s Begulation 30.10-15 (46 C.F.B. 
§ 30.10-15), permitted navigation of the barge upon the 
Great Lakes and inland waters, and permitted coastwise 
operations on the United States Atlantic Coast and Gulf 
of Mexico between Sandy Hook, New Jersey, and the Bio 
Grande Biver, when accompanied by the Carport. The 
Certificate of Inspection, as amended, provided that when 
the barge G-1 was engaged in coastwise operations with the 
Carport, the two vessels should carry the lights of a single 
vessel. jv' 

\14. On or About December 1951, defendants with¬ 
drew the amendment dated December i2, 1951 to the Cer- 
tificate of Inspection of the barge G-1. ' ' ■ ' ■ 
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15. On or about December 21, 1951, defendants issued 
a further amendment, dated December 21,1951, to the Cer- 
tihcate of Inspection of the barge G-1. This amendment 
classified the barge and the Carport, when operated in 
conjunction with each other in coastwise navigation, as a 
single vessel. The amendment also contained the follow¬ 
ing provision: 

4 “Furthermore, when so navigated and operated 

the tug Carport shall carry the following crew, in¬ 
cluded in which there shall be two certificated lifeboat- 
men: 1 licensed master, 1 licensed chief mate, 1 licensed 
2nd mate, 1 licensed 3rd mate, 3 certificated able seamen; 
1 licensed chief engineer, 1 licensed first asst, engineer, 1 
licensed 2nd asst, engineer, 1 licensed 3rd asst, engineer, 
3 certificated oilers; and may carry 4 persons in the stew¬ 
ard’s department not connected with the navigation of the 
vessel. Total persons allowed 18.” 

16. In the period from December 12, 1951 through De¬ 
cember 21,1951, there had been no change in the character 
or equipment of the barge G-1. 

17. The amendment dated December 21, 1951 author¬ 
ized the same route for the barge G-1 as had been pre¬ 
viously authorized by the amendment dated December 12, 
1951. 

18.. The amendment dated December 21,1951, and issued 
by defendants was and is arbitrary, capricious, erroneous, 
improper, illegal and beyond the powers conferred upon 
defendants by ^e laws of the United States^ 

19. The barge G-l..and the Caz^it are two vessels. 

20. The marine inspection laws contained in Title 46, 
United States Code, do not empower defendants to 
classify the Carport and the barge G-1 as a single vesseL 

21: The marine- inspection laws contained in Title 46, 
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United States Code, do not empower defendants to desig¬ 
nate the crew which shall be carried by the Carport. 

* -/-I 

22. On or about February 6, 1952, defendants issued 

a further amendment to the Certificate of Inspection of 
the barge G-1 dispensing with the r^uirement for a li¬ 
censed third assistant engineer contained in tHe amend¬ 
ment of. December 21, 1951, and further pennitting''the 
barge to navigate a direct route across the^Gulf of Mepco 
between Key West and Gulf ports. ' , . 

23. In a letter dated January 30, 1952, defendant Shep- 
heard, by direction of defendant O’Neill, stated to plain- 



. . the Officer in Charge, Marine Inspection* at Phila¬ 
delphia, where the G-1 is presently lying, will be instructed 
by carbon copy of this letter to lift the present certificate 
of inspection and, upon proper application, to . inspect the 
G-1 and Carport as a tankship.” - ^ 

24. On or about March 7,1952, defendants caused 
5 the Certificate of Inspection, togethCT mth all 
amendments, of the barge G-1 to be lift^ with-, 
drawn and physically removed from the vesseL 

25. The direction given by defendants in the letter of 
January 30, 1952, and the action taken by defendants on 
or about March 7,1952, were and are arbitrary, capricious, 
erroneous, improper, illegal, and beyond the powers con¬ 
ferred upon defendants by the laws of the United States. 

26. The barge G-1 is presently entitled to have a Cer¬ 

tificate of Inspection as an unmanned tank barge, permit¬ 
ting the carriage of dry cargo and/or liquid eaigo classified 
as Grade without any restrictions being imposed on the 

Carport. ' . : : ' -ov o- 

' 27. Under the marine inspection'laws'and-the: regula¬ 
tions issued by defendant O’Neil^:thereunder, the Caiimft 
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is presently entitled to operate, whether or not accompany¬ 
ing the barge G-1, without restrictions as to the crew to 
be carried by the Carport. 

28. The laws providing for the inspection and certifica¬ 
tion of tankships do not empower defendants to inspect 
and certify a tank barge and an accompanying motorboat 
as a tankship. 

29. At the present time plaintiff is unable to operate 
the barge G-1 in the manner in which it was operated 
prior to December 20, 1951 in the carriage of liquid cargo 
classified as Grade “E”, because defendants are illegally 
withholding the certificate of inspection to which the barge 
is entitled. 

30. At the present time the plaintiff is unable to operate 
the Carport with the barge G-1 in the manner in which the 
Carport was operated prior to December 20, 1951, because 
of defendant’s illegal requirements as to the crew to be 
carried by the Carport and because of defendants’ illegal 
withholding of the certificate of inspection of the barge. 

31. The enforced inactivity of the barge G-1 and the 
inability to use the Carport with the barge, as more par¬ 
ticularly described in paragraphs 29 and 30, above, jeop¬ 
ardize plaintiff’s investment in both vessels. The two ves¬ 
sels were constructed for plaintiff in 1950 at an aggregate 
cost in excess of Seven Hundred Thousand Dollars ($700,- 

000 ). 

6 32. Because of the acts of defendants described 

above, both the Carport and the barge are presently 
lying idle- They have already incurred substantial berth¬ 
ing charges. Such charges will continue to accumulate 
so long as the vessels are forced to lie idle. 

33. Plaintiff has the opportunity to transport valuable 
liquid cargo classified as Grade “E” in the barge G-1 ac- 
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companied by the Carport both at the present time and 
thronghont the shipping season about to commence. 
Loss of this opportunity because of the inability to utilize 
one or both of these vessels in the manner in which they 
were operated prior to December 20, 1951 will result in 
a loss of profits to plaintiff in a large amount which can¬ 
not be recovered or replaced. 

34. Any attempt by plaintiff to comply with defend¬ 
ants’ requirements and to secure a Certificate of Inspec¬ 
tion for the two vessels as a single tankship will cause 
irreparable damage to plaintiff both because of the expen¬ 
sive delay which would inevitably ensue before the vessels 
again could be operated normally and because of the diffi¬ 
culty and expense of complying with the manning require¬ 
ments of the December 21, 1951 amendment and whatever 
additional equipment and structural requirements defend¬ 
ants may impose. 

35. Plaintiff has exhausted all administrative remedies 
available to it for contesting the validity and legality of 
the actions of defendants described in paragraphs 14 
through 24, above. 

36. An actual controversy exists between plaintiff and 
defendants with respect to the validity and legality of the 
actions of defendants described in paragraphs 14 through 
24, above. 

37. Unless defendants are enjoined from withholding 
the Certificate of Inspection of the Barge G-1 and from im¬ 
posing illegal requirements on the Carport, and unless de¬ 
fendants are directed to restore to the barge G-1 its Cer¬ 
tificate of Inspection as it existed prior to December 20, 
1951, as last amended oh December 12, 1951, plaintiff will 
suffer great and.irreparable, damage. 

■38. Plaintiff has no adequate remedy at law.- ■ 
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WHEREFORE, plaintiff prays: 

(1) That this Court adjudge and declare that the 
7 actions of defendants taken on or about December 
20, 1951, December 21, 1951, January 30, 1952, and 
March 7, 1952, described in paragraphs 14 through 24 of 
this complaint are arbitrary, capricious, erroneous, im¬ 
proper, illegal and beyond the powers conferred upon de¬ 
fendants by the laws of the United States; 

(2) That defendants, their oflBcers, agents, assistants, 
deputies, employees, successors and all persons acting un¬ 
der their direction or control or by their authority (a) be 
permanently enjoined from enforcing against plaintiff and 
its vessels the provisions of the purported amendment 
dated December 21, 1951 to the Certificate of Inspection 
of the barge G-1 (b) be permanently enjoined from doing 
any act or thing which would impair, defeat or in any man¬ 
ner interfere with the proper operation of plaintifTs ves¬ 
sels, the barge G-1 and the Carport, (c) be permanently en¬ 
joined from specifying the crew to be carried by the Carport, 
and (d) be directed to restore to the barge G-1 the Certi¬ 
ficate of Inspection,which it possessed prior to December 
20, 1951, as last amended on December 12, 1951; 

(3) That the Court retain jurisdiction of this action for 
the purpose of making such further orders as may be 
necessary to effectuate the decree so entered; 

(4) Because plaintiff is immediately threatened with 
great and irreparable loss by reason of the purported 
amendment and suspension of the Certificate of Inspection 
of the barge G-1, that a preliminary injunction, pending 
the determination of this action and until further order 
of this Court, immediately issue against defendants, their 
officers, agents, assistants, deputies, employees, successors 
and all persons acting under their direction or control or 
by their authority, enjoining them from doing any of the 
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acts or things sought to be permanently enjoined under 
paragraph 2 of this prayer for relief, and directing them 
immediately to restore to the barge G-1 the Certificate of 
Inspection which it possessed prior to December 20, 1951, 
as last amended on December 12, 1951; and 

(5) That plaintiff be granted such other and further re¬ 
lief as to the court may seem just. 

(s) Weston B. Grimes. 


9 Filed April 3, 1952. Harry M. Hull, Clerk 

PLAINTIFF’S MOTION FOB PBEUMINABY 

INJUNCTION 

Comes now plaintiff. Cargo Carriers, Incorporated, by 
its attorney, Weston B. Grimes, and moves this Court for 
an order that, pending the determination of this action 
and until further order of this Court, defendants, their offi¬ 
cers, agents, assistants, deputies, employees, successors, 
and all persons acting under their direction or control or 
by their authority (a) be enjoined from enforcing against 
plaintiff and its vessels the provisions of the purported 
amendment dated December 21, 1951, to the Certificate of 
Inspection of the barge G-1, (b) be enjoined from doing any 
act or thing which would impair, defeat or in any manner 
interfere with the proper operation of plaintiff’s vessels, 
the barge G-1 and the Carport, (c) be enjoined from speci¬ 
fying the crew to be carried by the Carport, and (d) be 
directed to restore immediately to the barge G-1 the Cer¬ 
tificate of Inspection which it possessed prior to December 
20,1951, as last amended on December 12,1951. 

10 For grounds in support of its motion, plaintiff 
states: 

1. In its verified complaint in this action, which is hereby 
incorporated herein and made a part of this motion, plain¬ 
tiff prays for both a permanent injunction and a prelimi- 
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nary injunction pending the determination of this action 
in the terms set forth above in this motion. 

' 2. As more fnlly appears in the verified complaint, the 

actions of defendants in first removing from plaintiff’s 
barge G-1 the amendment dated December 12, 1951, to its 
Certificate of Inspection, and then amending the Certificate 
of Inspection of the barge G-1, and classifying the barge G-1 
and the Carport as a single vessel, and specifying the crew 
to be carried by the Carport, and subsequently removing 
the Certificate of Inspection with all amendments from the 
barge G-1 are arbitrary, capricious, erroneous, improper, 
illegal and beyond the powers conferred upon defendants 
by the laws of the United States. 

3. Unless defendants are enjoined from continuing in 
this improper course of conduct and unless defendants are 
directed to restore to the barge G-1 the Certificate of In¬ 
spection which it possessed prior to December 20, 1951, as 
last amended on December 12, 1951, plaintiff will suffer 
irreparable injury, loss and damage as more particularly 
appears in the verified complaint and in the supporting 
affidavit of F. J. Hays. 

4. The issuance of a preliminary injunction herein pend¬ 
ing the determination of this action and until further order 
of this Court will not cause any loss, injury, or damage to 
defendants but will prevent irreparable injury to plaintiff. 

(s) Weston B. Grimes. 


12 Piled April 3, 1952. Hany M. Hxill, Cleri: 

AFFIDAVIT OF F. J. HATS 

State of Minnesota, County of Hennepii^ ss. 

F. J. Hays, being duly sworn, deposes and says:. 

I am the President of Cargo Carriers, Incorporated, the 
plaintiff in the above entitled action. I make this affidavit 



in support of plaintiff’s motion for a preliminary mjnncr 
tion. - • . . 

I hereby incorporate by reference as a part of this affi¬ 
davit in snpport of plaintiff’s motion for a preliminary in- 
jnnction all of the statements contained in the verified com¬ 
plaint herein which has been verified by me. - . ' 

In advance of the final decision in this lawsnit, I verily 
believe that defendants cannot be prejudiced by the grants 
ing of the relief sought on this motion.' Plaintiff, on the 
other hand, will suffer great and irreparable damage unless 
the preliminary injunction is granted. 

With respect to both of the vessels involved in this law¬ 
suit, the Carport and the barge G-1, plaintiff has received 
from the Defense Production Administration a Certificate 
of Necessity pursuant to section 124A of the Internal Reve¬ 
nue Code, as amended. By that action, taken in 
13 March, 1951, the Defense Production Administration 
has certified that 70% of the construction cost of the 
Carport and 80% of the construction cost of the barge G-1 
may be amortized over a five-year period, because, to that 
extent, both vessels are necessary in the interest of na¬ 
tional defense during the emergency period. 

If the two vessels are compelled to lie idle during the 
pendency of this lawsuit, they wiH, of course, contribute 
nothing to the national economy. The pecuniary lo^.to 
plaintiff will be great. Under defendants’ regulations soy¬ 
bean oil is a liquid classified as Grade ^*E”. In the past 
soybean oil has been carried consistently in bulk on the 
barge G-1 and has. been a profitable cargo. At the present 
time the plaintiff has written contracts for the cariiage of 
soybean oil in the barge G-1 accompanied by the Carport 
from Chicago, Illinois, to Port Ivory, Staten Island, New 
York. These contra^ require that the barge be in CUcagd 
and loaded on' or before April 20,' 195^ The contracts al; 
ready executed account for 1500 tons whidi is over half ffie 
tonnage space of 2135 tons of the , barge G-1»which can; be 
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carried on said trip. Plaintiff has been offered soybean oil 
cargo for the remainder of the capacity of the barge G-1 
for the same trip in April, but has been nnable to accept 
snch additional contracts because of the restrictions im¬ 
posed by defendants on the operations of the barge G-1 and 
the Carport. 

Under the contracts presently executed for the trip above 
mentioned, it is the obligation of plaintiff to cause said 1500 
tons of soybean oil to be transported from Chicago, Illinois, 
to Port Ivory, and it is my understanding and firm belief 
that no other water carriage can be obtained. In such case 
the transportation would of necessity be effected by rail at 
a cost of approximately $9,000.00 in excess of the cost to 
plaintiff of performing the transportation itself by means 
of the barge G-1 and the Carport. 

Moreover, if the restrictions imposed by defendants on 
the operations of the barge G-1 and the Carport are not 
lifted, plaintiff will sustain a loss of approximately 
14 $22,000.00, representing the difference between (a) 

gross revenue for the trip minus expenses and (b) 
continuing costs while said vessels remain idle. That loss 
would be for the period of the one trip alone. 

Unless the preliminary injunction is granted, the restric¬ 
tions placed by the defendants on plaintiff ^s utilization of 
the Carport and the barge G-1 will continue to prevent the 
execution of any further contracts for the use of these 
vessels and the carriage of liquid cargo classified as Grade 
“E*’ on the barge during the coming shipping season- On 
the basis of my past experience, I know that if these re¬ 
strictions are lifted, additional contracts can and will be 
executed calling for the carriage on the barge G-1 of liquid 
cargo in bulk classified as Grade “E’’ tbrongbont the com¬ 
ing shipping season. The profits which plaintiff will real¬ 
ize if it is in a position to execute such contracts will aggre¬ 
gate a very large amount. Although ..these future profits 
are not capable of being del^tely measured at the present 
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time, I estimate them conservatively at $125,000.00. If 
defendants’ restrictions on the Carport and the barge G-1 
are not lifted and if plaintiff is nnable to execute such con¬ 
tracts, plaintiff will lose these profits and that loss cannot 
be recovered or replaced. 

During the past operations of the Carport with the barge 
G-1, plaintiff has built up a trained and experienced crew 
for the operation of the Carport. The total monthly payroll 
of the officers and crew so employed is approximately $6,- 
000.00. Since the time of the imposition by defendants of 
the restrictions on plaintiff’s use of the Carport and the 
barge G-1, plaintiff has continued to incur this monthly 
payroll expense while the officers and crew have been almost 
completely idle. The only alternative, to discharge all the 
employees, would be an imprudent and unwise decision, 
because it would involve the later hiring of a new crew—if, 
indeed, qualified men could be obtained at all in the present 
tight labor market. If the preliminary injunction is not 
granted, plaintiff will be faced with the dilemma of 
15 either continuing to pay approximately $6,000.00 a 
month to idle men until the final determination in 
fbifl lawsuit, or discharging all of the present employees and 
facing all the imponderable disadvantages of securing ade¬ 
quate replacements at a later date. Either of those choices 
will result in great and irreparable damage to the plaintiff. 

If plaintiff attempts to comply with defendants’ require¬ 
ments and to apply now for a Certificate of Inspection on 
the barge G-1 and Cai^port together as a single tankship, 
the consequences would be similar irreparable damage to 
plaintiff. Plaintiff would be required to hire and train some 
new and different officers and men at an expense which is 
difficult to estimate. Plaintiff woxild also be required to 
ni akf> such changes in the structure and equipment of the 
Carport as the Coast Guard might require. The extent and 
expense of such changes cannot be known until and unless 
plaintiff applies for a Certificate of Inspection and receives 
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definite instructions as to what defendants might insist 
upon. In any event a substantial period of time would nec¬ 
essarily be consumed before the requirements as to men, 
equipment, and structural changes, if any, could be met 
Dnidng that time the vessels would be idle, expenses would 
mount and profits would be lost. If plaintiff is ultimately 
successful in the lawsuit, the work so done and the changes 
so made will have been wrong and unnecessary. The losses 
so incurred will be irretrievable. 

As the President of plaintiff I am familiar with the op¬ 
erations of its vessels, the Carport and the barge G-1. I 
am aware of no sound reason for defendants’ actions and 
am unable to conceive of a sound ground on which defend¬ 
ants can oppose the motion for a preliminary injunction. 
Defendants’ actions, commencing on December 20, 1951, 
have resulted in immobilizing plaintiff’s two vessels. That 
type of action with such drastic results has had the effect 
in this case of an emergency action. But there was no emer¬ 
gency of any kind. After December 12, 1951, when the 
previous and satisfactory amendment to the Certificate of 
Inspection of the barge had been issued by defend- 
16 ants, there was no change in the character or equip¬ 
ment of either of the vessels. I know of no incident 
of any kind which could account for defendants ’ actions. In 
the absence of any emergency calling for drastic action, the 
sudden and drastic actions of defendants should be annulled 
and held in abeyance, at least until this lawsuit can be 
heard on the merits. 

Wherefore, it is respectfully requested that plaintiff’s 
motion for a preliminary injunction be granted. 

(s) F. J. Kays. 
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17 Filed April 14, 1952. Harry M. Hull, Clerk 

DEFENDANT’S MOTION FOE 
SUMMARY JUDGMENT 

Come now the defendants and by their attorney, the 
United States Attorney, move this Court for summary judg¬ 
ment for the reason that the case involves no substantial 
question of material facts and the defendants are entitled 
to judgment as a matter of law. Attached hereto are de¬ 
fendants’ exhibits Nos. A, B 1-13, C, D, E-1, E-2, and F. 

(s) Charles M. Ireland, United States Attorney; (s) 
Ross O’Donoghue, Assistant United States At¬ 
torney. 


18 Filed April 14, 1952. Harry M. Hull, Clerk 

EXHIBIT 

John H. Hawley being duly sworn deposes and says: 

I am an oflBcer of the United States Coast Guard with the 
rank of lieutenant commander. I am assigned to duty in the 
marine inspection oflEice of the Coast Guard at Philadelphia, 
Pennsylvania, and on 5 April, 1952,1 received orders to go 
on board and take photographs of the diesel tug Carport 
and Barge G-1 then lying at R.T.C. Shipyard, Camden, New 
Jersey. 

In compliance with said orders I personally exposed 13 
negatives portraying the arrangement on and about the 
deck of the tug and barge; thereafter I was present when 
the negatives were developed and printed. 

I hereby identify the prints of said negatives which I 
have marked Nos. 1. to 13, inclusive, as .follows: 

No. 1 shows the bow and foredeck of Barge G-1; 

No. 2 shows the stem assembly of the Barge G-1 and com¬ 
bination with Carport; 
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No. 3 shows the stern and weather decks of the Carport 
and Barge G-1 assembled; 

No. 4 shows the port quarter of the barge in normal posi¬ 
tion along the port side of the Carport; 

No. 5 shows the bow of the Carport in position against 
the barge; 

' No. 6 shows the aft port wedging mechanism connecting 
the Carport and barge; 

No. 7 shows the port bow of the Carport secured in posi¬ 
tion against the barge—^looking forward; 

No. 8 shows the port bow of the Carport secured in posi¬ 
tion against the barge—^looking aft; 

' No. 9 shows the starboard bow of the Carport secured in 
position against the barge—^looking forward; 

No. 10 shows the port bow of the Carport secured in posi¬ 
tion against the barge—^looking forward—see No. 7 
above; 

No. 11 shows starboard side of deckhouse of the Carport 
and the starboard after deck of the barge; 

No. 12 shows the connecting tumbuckle on the port quar¬ 
ter of the Carport and stem of the barge; 

No. 13 shows the connecting tumbuckle on the starboard 
quarter of the Carport and stem of the barge. 

If I were called as a witness I would testify in accordance 

with the above and foregoing statement. 

' (s) John H. Hawley. 
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19 Filed April 14, 1952. Harry M. Hall, Clerk 

EXHIBIT “C” 

Philip A. Ovenden having been duly sworn, deposes and 
says: 

I am an oflScer of the United States Coast Guard with the 
rank of captain and Chief, Merchant Vessel Inspection Di¬ 
vision, Office of Merchant Marine Safety of the Coast Guard, 
with official duty station at Washington, D. C. 

After due and mature consideration and deliberation, it 
was the opinion of the Merchant Vessel Inspection Division 
that the combination unit consisting of the 1,892 gross ton 
tank barge G1 and the 99 gross ton motor-propelled towing 
vessel Carport, when operated together, should be consid¬ 
ered as a single unit and should be inspected and certificated 
as such. This opinion was arrived at because in its appear¬ 
ance, operation, and particularly its relationship with other 
vessels encountered at sea, it is no different than a conven¬ 
tional self-propelled tank ship of equivalent tonnage. 

Because of the singularly unique character of this com¬ 
bination craft, this point of view was presented to the Mer¬ 
chant Marine Council at its meeting of 29 August 1950 and 
advice was requested as to whether the craft shoTild be con¬ 
sidered as two vessels or as a single vessel. As a result of 
the Council’s deliberations, which affirmed the opinion of 
my Division, a letter was addressed to the designing archi¬ 
tect, George G. Sharp, which stated that the combination 
vessel would 

(a) be considered as a single unit self-propelled motor 
tank vessel and be manned accordingly; 

(b) navigation lights and lifeboatage would be based on 
the foregoing assumption; and 

(c) the vessel would not be permitted to operate in coast¬ 
wise service, but might operate on rivers, bays, 
sounds and lakes, and on the Great Lakes between 
16 April and 31 October, both dates inclusive. 




I 


18 


20 When the owners were apprised of this letter, they 
applied for a hearing before the Merchant Marine 
Council, w’hich request was granted. As a result of the 
hearing, the following modifications in the Coast Guard ^s 
decision of 29 August 1950 were made under date of 6 Oc¬ 
tober 1950: 

(a) The vessel would not be permitted to travel coast¬ 
wise waters; 

(b) should be considered as two units, as a tank barge 
and as a towboat, for the duration of these experi¬ 
mental tests • of this radically new type cargo carrier; 

(c) should be limited to routes on the rivers, bays, sounds 
and lakes, and on the Great Lakes not later than 15 
December 1950; and 

(d) should carry the lights required by barges and pusher 
type towboats. 

This letter of 6 October 1950 went on to say that these 
reversals of the decisions of the 29 August letter were made 
because it was only reasonable to give this new type com¬ 
bination barge and towboat the opportunity of being tested 
and experimented with by the owners and that further rec¬ 
ommendations would be considered by the Merchant Marine 
Council Committee when the results of the experiments and 
tests were known. Meanwhile, the owners would be able to 
realize a return on their investment by actually engaging in 
the carriage of cargo rather than have the vessel lie idle 
during this period of uncertainty which might prove to be 
prolonged. 

The G1 accordingly was certificated as a nonself-pro¬ 
pelled, unmanned tank barge on 3 November 1950 for Great 
Lakes waters and inland waters. The Carport was not cer¬ 
tificated at that time as, taken alone, it is a motor-propeQed 
towing vessel not subject to inspection. On 22 November 


* Italics supplied. 
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f 

1950 in answer to an appeal from the owners and in 
21 view of the successful operation on the Great Lakes, 

the Coast Guard authorized the extension of the route 
of the combination unit to the Atlantic Coast north of Cape 
Henry to Sandy Hook, New Jersey. This allowed operation 
in the winter when the Lakes were ice-bound. Operation 
coastwise was also authorized in the Gulf of Mexico from 
Corpus Christi, Texas to Tampa, Florida, no authority be¬ 
ing granted to sail below Cape Henry and around the Flor¬ 
ida Keys, however. On coastwise runs the combination was 
required to carry the lights of a single vessel in accordance 
with the International Rules. It was also required that one 
lifeboat with davits suitable for lowering the boat was to be 
carried on the tank barge as well as the towboat. 

On 23 January 1951, at the request of the owners, the 
certificate of inspection was further amended to i)ermit the 
combination unit to make one coastwise voyage from New 
York to Corpus Christi and return to New York. On 23 
February 1951 the certificate was amended again to permit 
continued operation as set forth previously in this para¬ 
graph. These amendments were issued in a spirit of co¬ 
operation by the Coast Guard with the owners during a 
prolonged experimental period, not only so as to test the 
craft under actual operating conditions, but so as to prevent 
unnecessary hardship and expense to the owners during 
this period of deliberation. 

Following shipyard repairs caused by a collision with a 
light structure in the St. Marys River, the t ank barge G1 was 
submitted for annual inspection on 2 October 1951 and, as 
requested by the owners, a certificate .was duly issued for 
operation on the waters of the Great Lakes and inland 
waters. Again at-the owners ^request, an amending cer-. 
t^cate was issued on 12 December 1951 which permitted it 
to operate on the United States Atlantic Coast and the coast 
of the Gulf of Mexico between Sandy Hook, New Jersey and 
the Rio Grande River. At this time the. Coast Guard Con- 



sidered that the vessel had been operated on the coast 
22 for a sufficient period of time to warrant a final de¬ 
termination of her status as to inspection and cer¬ 
tification. In other words, it was considered that the period 
of experimental operation referred to in the 6 October 1950 
letter was practically concluded. For snch operation it is 
felt essential, in the interest of safety of life at sea, that a 
suitable crew be carried and required in the certificate of 
inspection and, accordingly, the certificate was again 
amended on 21 December 1951 and a crew suitable to a 
vessel having the combined tonnage of the Carport and the 
G1 was required. The crew called for in the amended cer¬ 
tificate of 21 December is identical in nmnbers and ratings 
with that required on several vessels of tonnage comparable 
to the Carport-Gl and now navigating Atlantic Coast 
waters. At this time it was thought that, provided the crew 
called for by the amendment of 21 December 1951 was 
carried by the combination, the question of inspection could 
be held over until the expiration of the cer^cate of in¬ 
spection, which was due to expire 3 October 1952. The 
owner, however, appealed the requirement that the crew be 
listed on the certificate of inspection and a conference was 
held at HQ between representatives of the owner and rep¬ 
resentatives of the Office of Merchant Marine Safety to 
decide on the matter. It should be noted that the crew which 
the Coast Guard held should be carried is essentially the 
same crew (in numbers and ratings) that the owners volun¬ 
tarily considered necessary for proper operation. 

While it is physically possible for the Carport and the 
Gl to be ojierated separately, and, under some circum¬ 
stances, su^ as short-haul trips, it is conceivable that sev¬ 
eral units similar to the Gl might be handled by a single 
towboat such as the Carjiort, the fact remains Giat these 
two units have operated as. a single combination craft since 
they were first put into operation. So far as I am aware, 
the. only time these. units,. have been sepa^ted. wns 
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23 when it became necessary to drydock the Carpoi't 
after a collision with the Middle Neebish Front Eange 

Light Crib, St. Marys River, on 6 September 1951. In addi¬ 
tion, Cargo Carriers, Incorporated, has sought an extension 
of the route permitted the Gl so as to allow it to operate to 
South America and also through the Panama Canal to the 
West Coast of the United States. Under these circum¬ 
stances, it seems obvious that the intent of the company is 
to continue to operate these vessels as a single unit on long 
hauls. In such operations it is obvious also that the origi¬ 
nal purpose of using the Carport in conjunction with sev¬ 
eral barges is impossible, and the two units would remain 
affixed, being used as a single tankship. 

As a result of the conference in January 1952, the Coast 
Guard further considered the whole of the operation of the 
unit and decided in view of (a) the fact that the two units 
have never been operated except as a single combination 
vessel, (b) the intent of Cargo Carriers, Incorporated, to 
operate them on extended ocean routes if certificated there¬ 
for, and (c) the fact that there is no essential difference in 
appearance, operation, navigation requirements, etc., be¬ 
tween the combined unit and a tank ship of equivalent ton¬ 
nage, that the Gl and the Carport, when operated as a unit, 
shall be considered as a single tank ship and inspected and 
certificated as such. The Officer in Charge, Marine Inspec¬ 
tion at Philadelphia was instructed to lift the certificate 
then in force and upon proper application to inspect the 
Carport and Gl as a tank ship. 

In reply to a verbal request of the company, this decision 
was modified to the extent that the Gl and ttie Carport, prior 
to inspection as a single unit, but with the crew called for 
by the amendment of 21 December 1951, was to be permitted 
to make a single voyage, negotiations for which it was 
understood were then in progress. Later, it was as- 

24 certained that these negotiations came to nothing and 
the Gl’s certificate was then lifted. 
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At the present time, the Merchant Vessel Inspection Di¬ 
vision, having conclnded that the experimental period has 
been of a sufficient duration, and having arrived at the de¬ 
cision after full consideration of all the facts and circum¬ 
stances that the combination unit Carport-Gl should be 
considered a single vessel for purposes of inspection and 
certification, upon proper application intends to inspect the 
Carport-Gl as a single unit tank ship and to certificate the 
unit as such upon compliance with the applicable rules and 
regulations. 

If I were called as a witness I would testify in accord¬ 
ance with the above statement. 

(s) Philip A. Ovenden, Captain, USCG. 


25 Filed Apr. 14, 1952. Harry M. Hull, Clerk. 

exhibit “D” 

United States Coast Guard Headquarters 
Merchant Marine Council Committee 
29 August, 1950 (Tues) 

In accordance with Commandant’s Circular No. 38-46 
and Coast Guard Organization Manual, a meeting of the 
Merchant Marine Council Committee was held in Room 
4120, Coast Guard Headquarters, commencing at 9:30 a.m. 
on 29 August, 1950. 

' Council Committee Members Present: Rear Admiral H. 
C. Shepheard, USCG, Chief, Office of Merchant Marine 
Safety; Captain R. A. Smyth, USCG, Chief, Merchant Ma¬ 
rine Technical Division; Captain Edward C. Cleave, USCG, 
Chief, Merchant Vessel Inspection Division; Captain H. 
T. Jewell, USCG, Chief, Merchant Vessel Personnel Divir 
sion. Legal Adviser: Mr. K. S. Harrison, Chief, Legal 
Division; Secretary: Captain J. C. Wendland, USCG. 
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Minutes 

Item 1-50—COTP, authority to establish conditions for 
loading and unloading cargo, or relaxing regulations. Pro¬ 
posed cancellation of 146.28-3 and 146.28-4. 

Cancellation of 146.28-3 and 146.28-4, as recommended by 
the Chief, Merchant Vessel Inspection Division in the Dan¬ 
gerous Cargo Regulations, was discussed by the Council 
Committee. In view of certain world-wide conditions, the 
Committee unanimously recommended that the considera¬ 
tion of these sections be held over for further considera¬ 
tion at a future Council Committee meeting. 

Action: These sections are to be considered at a future 
meeting of the Council Committee. 

Item 2-50—Barge and Towboat Combination, inspection 
status of 

The Committee discussed the inspection status of the pro¬ 
posed George Sharp’s Design V-2136, Barge and Towboat. 
Copies of the letter and blueprints are attached. A de¬ 
tailed discussion took place concerning the necessary in¬ 
spection status of this experimental type cargo carrier. 

Certified to be a true copy, (s) J. C. Wendland, 
Capt., USCG. 


29 Action: The Council Committee unanimously rec¬ 
ommended that this type cargo carrier, a combina¬ 
tion barge and towboat, (1) should not be permitted to 
travel any waters, coastwise, (2) this type of towboat and 
barge should be considered as one unit and not as two units 
so that the laws and regulations applicable to motorboats 
and motor tank vessels should apply, (3) this type vessel 
should be limited to routes only on rivers, lakes, bays and 
sounds and that the vessel is not to exceed the Interm^ate 
Load lone Season nnihe Great Lakes, (4) the lights'of a 
propelled’ vessel as a single unit should he required on this 
type vessel. ' . ' - . ' • - 
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Item 3-50 to and including 18-50 relative to certain Sen¬ 
ate and House of Representatives Bills as listed on the at¬ 
tached agenda. 

The various bills were discussed by the Committee and 
detailed information was outlined by the legal representa¬ 
tive, Mr. K. S. Harrison. 

Action: No specific or particular action not already con¬ 
templated was deemed necessary in connection with these 
bills by the Council Committee. 

Item 19-50—Coast Guard jurisdiction over pilots. 

A general discussion took place relative to the actual 
jurisdiction the United States Coast Guard had over pilots 
with a state and/or federal license or licenses. 

Action: The Chairman of the Council Committee re¬ 
quested that the legal representative submit at a future 
date information relative to Coast Guard jurisdiction over 
pilots. 

The Council Committee meeting adjourned at 1100. 

J. C. Wendland, Capt., USCG, 

Secretary. 

Certified to be a true copy, (s) J. C. Wendland, 
Capt, USCG. 


28 United States Coast Guard Headquarters 
Merchant Marine Council Committee 
5 October, 1950 (Thurs) 

In accordance with Commandants Circular No. 38-46 and 
the U. S. Coast Guard Organization Manual, a meeting of 
the Merchant Marine Council Committee was held in Room 
4120, Coast Guard Headquarters, commencing at 10:15 am., 
on 5. October, 1950. 

Council Committee Present: Rear Admiral H. C. Shep- 
heard, USCG, Chief, Office of Merchant Marine Safety, 
Chairman; Captain J. A; Hirshfield, USCG, -Assistant Chief, 
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Office of Merchant Marine Safety, Vice Chairman; Rear 
Admiral K. K. Cowart, USCG, Engineer-in-Chief, member; 
Captain R. A. Smyth, USCG, Chief, Merchant Marine Tech¬ 
nical Division, member; Captain E. C. Cleave, USCG, Chief, 
Merchant Vessel Inspection Division, member; Captain H. 
T. Jewell, USCG, Chief, Merchant Vessel Personnel Divi¬ 
sion, member; Captain J. C. Wendland, USCG, Secretary, 
Merchant Marine Council, member; Mr. K. S. Harrison, 
Chief Counsel, legal advisor; and 

Others present: Mr. R. P. Berkey, Vice President, Cargo 
Carriers, Inc.; Captain R. E. Combs, USCG (Ret) Advisor 
to Cargo Carriers, Inc. 

Minutes 

The Chairman called the Council Committee into ses¬ 
sion and introduced Mr. R. P. Berkey and Captain R. E. 
Coombs, USCG (Ret). 

The Chairman advised the Committee that it was meet¬ 
ing at this time to reconsider its decisions relative to the 
proposed George Sharp’s Design V-2136, Barge and Tow¬ 
boat that were made during the Council Committee’s meet¬ 
ing on 29 August, 1950. This is being done in accordance 
with the request of Mr. Berkey to the Commandant of this 
date. 

Mr. Berkey and Captain Coombs are here to appeal, 
discuss, and answer any questions relative to the combina¬ 
tion barge and towboat in question and have blueprints of 
the design to show the committee members. 

Mr. Berkey stated that he was the Vice President of 
Cargo Carriers, Incorporated, the builders of the combina¬ 
tion tank barge and towboat; that his company had been 
operators of barges over the New York Canal, the lakes and 
rivers for many years. They had been operating barges over 
these waters since 1936 with an exceptionally good safety 
record. His company had made this radical design and 
had experienced considerable difficulty in getting shipyards 
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to build these vessels. His company had an exceptionally 
good safety record for the last twelve years, which had 
been instrumental in reducing the insurance rates in their 
corporation. 

Through the efforts of George Sharp’s Design V-2136 
of this entirely new barge and towboat combination where 
a “V” shaped recess was made in the barge and the tow¬ 
boat placed there with the towboat acting as a pusher type 
tug, this combination was now nearly completed by the 
Christy Corporation of Sturgeon Bay, Wisconsin. 

Certified to be a true Copy, (s) J. C. Wendland, 
Capt., USCG. 


26 The architects feel that this new type combina¬ 
tion tank and barge and towboat will prove to be 
most successful. 

Many of the barges were wearing out and it would soon 
be necessary to replace them. It was most urgent that an 
opportunity be given to test this new combination on open 
water on the Great Lakes in order to prove its success, 
inasmuch as these vessels would be completed in a few 
weeks, it was now necessary that the Coast Guard desig¬ 
nate this type vessel in a specific inspection status and per¬ 
mit it to make the trip from Chicago through the Great 
Lakes, through the New York Barge Canal, through the 
Hudson River and down the Hudson River to New York; 
and that it was desired to do this during this year, 1950. 

He stated that his corporation had forwarded plans to 
Coast Guard Headquarters in February, 1950, and that the 
Coast Guard had acted on specifications and plans for the 
barge only, and that they had indicated that they had no 
jurisdiction over the towboat, because of its length and 
tonnage. These plans were approved in March, 1950, and 
actual construction was started in April, 1950. Mr. Sharp, 
the architect, had conducted all dealings relative to this 
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vessel with the Coast Gnard. And it was not nntil the 
8th of September, 1950, that he heard of the decision of 
the Merchant Marine Conncil, that his firm. Cargo Car¬ 
riers, Incorporated, stated that the two vessels should be 
considered as one unit. These vessels are 82% completed 
and will be finished and ready for trials in about two or 
three weeks. It is the desire of Cargo Carriers, Incorpor¬ 
ated, that the Coast Guard will give them a reasonable op¬ 
portunity to experiment or test this new type of combina¬ 
tion. His firm does not object to the barring of coastwise 
sailing, but their principle objection is that they are not 
being given the opportunity to test the vessels on the open 
w’aters of the Great Lakes because of the restriction of not 
to exceed the “Intermediate Load Line Season on the Great 
Lakes.” Mr. Berkey then asked Captain Coombs to dis¬ 
cuss the technical aspects of the building of the vessels. 

Captain Coombs stated that he had examined the vessels 
at Milwaukee with the Officer in Charge, Marine Inspection 
at that place and that the barge and tug were entirely suit¬ 
able for the work and operation desired. The plans for the 
vessels had been submitted to the Coast Guard in Febru¬ 
ary, 1950, but it was not until the end of August, 1950, 
that the owners were informed for the first time that the 
Coast Guard had declared the vessels unsuitable. 

The invitation was extended for representatives of the 
U. S. Coast Guard to be aboard the vessels during the testr 
ing and experimental trips. > 

Admiral Shepheard stated that it was his opinion that 
these requests for the trials of these vessels were for only on 
the Great Lakes and the Barge Canal and. Captain Coombs 
stated that that was correct, although he would like" to 
go on record and from the view point of the architect, that 
this type vessel would eventually prove its capabilities of 
running coastwrise. - ,. - ; - .r-..-. 

. It was pointed out by members of the Council that they 
would have difficulty-specifically getting the lifeboat from 
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the tug into the water, but it was pointed out by Mr. Berkey 
and Captain Coombs, that they were perfectly willing to 
make any changes from the design, and make them avail¬ 
able for lowering during the dates required. 

Captain Coombs indicated that this might prove true but 
there was no possible way of finding out and the only way 
they could test it, would be to give them the opportunity to 
travel on the Great Lakes at least until some time in 
December. This would give them the opportunity to run 
the vessel loaded with soy bean oil from Chicago, through 
the Great Lakes, through the barge canal, through the 
Hudson River and down the Hudson River to New York. 

Certified to be a true Copy, (s) J. C. Wendland, 
Capt., IJSCG. 


27 Captain Cleave, Chief, Merchant Vessel Inspec¬ 
tion Division, pointed out that this vessel should 
definitely be manned as a tank ship. The total length of 
the barge of approximately 200 gross tons and the tug was 
270 feet; at a beam of about 44 feet and a draft of over 16 
feet and that like similar vessels she should be manned as 
a vessel and not as a barge. It was pointed out that a 
crew of not to exceed twenty (20) should be considered a 
safe number for this vessel. Captain Coombs indicated 
that the vessel had accomodations for about 19 persons. 
He further pointed out that the cost of the two units was 
approximately $700,000, that the vessel would be covered 
by insurance. He further steted that the launching of the 
vessel would be in about one we^ and respectfully, re¬ 
quested that a decision be given.very soon. 

Admiral Shepheard informed Mr. Berkey and Captain 
Coombs that a decision would be given' to them the fol¬ 
lowing day after the Merchant Marine CotoM^ had met in 
executive session. He thanked them for appearing before 
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this group. The open session of the Council Committee 
adjourned at 12 KK). 

The executive session of the Council Committee met at 
2 p.ni. A general discussion took place by the Council 
Committee; the same members being present that met in 
the preceding meeting of the morning session, and the vari¬ 
ous points presented in the morning were reviewed again 
for each member of the committee. The Chairman pointed 
out that the requests of Mr. Berkey for reconsideration 
of the recommendation of the meeting of 29 August, 1950, 
resolved as follows: 

1. Shall this radically new design be considered as one 
or two units? 


2. What time limits shall be placed on this or these 
vessels in order to give the owners an opportunity to carry 
out experimental tests? 


The vote on the first was 3 to 2 in favor of considering 
this vessel as two units and the vote was 4 to 1 to extend the 
time limit for the operation of these vessels until the 15th 
of December, 1950. 


Action: The Council Committee considered the addi¬ 
tional information relative to the need for changing the 
decision of the Council Committee of August 29, 1950, 
with the following recommendations: that the proposed 
Qeorge Sharp’s Design V-2136, combined tank barge and 
towboat, should not be permitted to travel coastwise 
waters; should be considered as two units; as a tank barge 
and as a towboat, for the duration of these experimental 
tests, of this radically new type cargo carrier^ that will 
be completed prior to the end of the navigation season on 
the Great Lakes; should'be limited to routes only on the 
rivers, lakes, bays and sounds, and that the vessels axe not 
to operate beyond December 15,1950, on the Great Lakes; 
and should carry the. lights required by. barges ^d pushm* 
type towboats. . .i - ‘; 
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The Committee pointed out at this time that certain re¬ 
versals of the decisions reached on August 29, 1950 are 
made at this time because it is felt that it is only reasonable 
to consider that this radically different type combination 
tank barge and towboat should be given the opportunity 
to be tested and experimented with by the owners and that 
further recommendations be considered by the Merchant 
Marine Council Committee when the results of the experi¬ 
ments and tests are completed. 

The meeting adjourned at 3 pm. 

/s/ J. C. Wendland, 

J. C. Wendland, 
Secretary. 

Certified to be a true copy, (s) J. C. Wendland, 
Captain U. S. Coast Guard. 


30 Filed April 14, 1952. Harry M. Hull, Clerk, 

Mr. E. P. Berkey, Cargo Carriers, Incorporated, 1503 
Eockefeller Building, Cleveland 13, Ohio. 

Dear Mr. Berkey: 

In accordance with your verbal request you are informed 
that the Merchant Marine Council Committee met on Au¬ 
gust 29, 1950 to consider the inspection status of the pro¬ 
posed George Sharp’s Design V-2136, Barge and Tow¬ 
boat. The Council Committee recommended for the ap¬ 
proval of: the,Commandant of the Coast Guard, that this 
type cargo carrier, a combination barge and towboat, (1) 
should not be permitted to travel any waters, coastwise, 
(2) shonld be considered as one unit and not as two units, 
so:that-the law and regulationa applicable to motorboats 
and motor tank vessels should apply, ^3) should be lirmted 
to routes only on. rivers, lakes,-bays and sounds and that 
the vessel is not to exceed the Intermediate-Load liine Sea*^ 
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son on the Great Lakes, and (4) should cany the lights of 
a propelled vessel as a single unit. 

On October 5, 1950, the Merchant Marine Council Com¬ 
mittee met again to reconsider the inspection status of this 
same vessel upon the request and appeal by yon of the 
decisions of August 29, 1950, to the Commandant of the 
Coast Guard. 

You, together with Mr. R. E. Coombs, presented your 
reasons why the Council Committee should reconsider this 
case. The Council Committee, in Executive Session, duly 
considered the additional information relative to the need 
for changing the decisions of the Council Committee of 
August 29,1950, with the following approved recommenda¬ 
tions: That the proposed George Sharps’ Design V-2136, 
combined tank barge and towboat, (1) should not be per¬ 
mitted to travel coastwise waters; (2) should be considered 
as two units; as a tank barge and as a towboat, for the dura- 
ation of these experimental tests,' of this radically new type 
cargo carrier, that will be completed prior to the end of the 
navigation season on the Great Lakes; (3) should be lim¬ 
ited to routes only on the rivers, lakes, bays and sounds, and 
that the vessels are not to operate beyond December 15, 
1950, on the Great Lakes; and (4) should carry the lights 
required by barges and pusher type towboats. 

Certified to be a true copy, (s) J. C. Waidland, 
Captain U. S. Coast Guard. : 

• • • 

31 6 October, 1950, AlO 

Mr. B. P. Berkey, Cai^o Carriers,' Inc.. . . , ,. ! i. 

, • , • ^ ■» “ • ••• ■ ■ • •' 

The Council Committee in its recommendations .made 
certain reversals of the decisions reached on August: 29, 
1950, because it felt that it was only reasonable to consider 
that this radically different type combination tank barge 
and towboat should be given theJc^iportunity'to be tested 
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and experimented with by the owners and that further 
recommendations be considered by the Merchant Marine 
Council Committee when the results of the experiments and 
tests are completed. 

By direction of the Commandant. 

Very truly yours, H. C. Shepheard, Bear Admiral, 
U.S.C.G., Chief, Office of Merchant Marine Safety. 

Copy to: Commander, 9th Coast Guard District, * Officer 
in Charge, Marine Inspection, Cleveland, Ohio. Captain 
B. E. Coombs, U.S.C.G. (Bet), 15511 Lake Avenue Lake- 
wood 7, Ohio. 

Certified to be a true copy, (s) J. C. Wendland, Captain, 
U. S. Coast Guard. 


32 EXHIBIT ‘T” 

Halert C. Shepheard having been duly sworn, deposes 
and says: 

I am a Bear Admiral, United States Coast Guard and 
Chief, Office of Merchant Marine Safety of the Coast Guard, 
with official duty station at Washington, D. C. 

Prior to the date I attained my present position, I had 
been Assistant Director of the Bureau of Marine Inspec¬ 
tion and Navigation, Department of Commerce from 1935 
until 1942, when the functions of that agency were trans¬ 
ferred by Executive Order No. 9083 (dated February 28, 
1942) to the United States Coast Guard. One of the func¬ 
tions so transferred was responsibility for the enforcement 
of safety laws and regulations for the protection of lives 
and property at sea and on navigable waters of the United 
States; and for the purpose of that enforcement, the de¬ 
termination of whether or not American owned vessels were 


(NOTE: should be OCMI, Milwaukee) 
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subject to the inspection laws as contained in 46 United 
States Code, Sec. 361 et seq., and kindred statutes. ' 

In my present position I have considered the application 
of Cargo Carriers, Incorporated, for exemption of the ves¬ 
sels identified as Carport and Barge G-1 from conformance 
with the steamboat inspection laws and regulations of the 
Coast Guard as presently administered. I participated in 
the deliberations of the Merchant Marine Council when 
the subject of classifying these units as one or two vessels 
was considered; and I concurred in the actions which were ' 
taken by the Council and the Coast Guard during the period 
when it was considered the combination should be permitted 
to operate, on an experimental basis, to determine its effi¬ 
ciency and seaworthiness. 

33 The combination was originally intended to' be op¬ 
erated exclusively on the Great Lakes and tributary 
waters—rivers, bays and sounds. At first.the Council (and 
I) considered the combination to be essentially one vessel; 
and as such, subject to inspection. Upon the representa¬ 
tions of the Owners that it was unfair to insist upon in¬ 
spection until a reasonable opportunity had been had to 
test out the operation, the Council agreed to modify its 
original conclusion, and permit the combination to be 
treated as two vessels—a pusher tug with barge ahead— 
and displaying the lights of such a unit ; ; ., , 

Shortly after permission was given for such.operationv 
the Owners requested, and were granted permission to op¬ 
erate the combination on inland waters of the United States 
between the Great Lakes and New York Harbor; subse¬ 
quently the Owners' requested permission to operate 
tween Sandy Hook and the Virginia Capes, l^is permis^ 
sion was also granted; but it was still my opinion that the 
operation was within the experimental phase of the opera¬ 
tion of a new type combination.craft. ;> 

Still later, the Owners -requested pemuSsidn to "operate 
coastwise on the Atlantic.Coast and on the Gulf-of • Mexkia? 
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The certificates of inspection issued by the Coast Guard on 
the Barge G-1 best described the evolution of the operation 
' —and the gradual expansion of the program; until finally, 
the Owners requested permission to operate inter-coastal, 
which would have required transit of the Panama Canal and 
operation on the Pacific Ocean. 

It was my understanding that during the operation, the 
Owners had manned the combination with a complement of 
' officers and men comparable to the scale which would be re¬ 
quired if the vessel were subject to inspection; however, 
when the Coast Guard decided that the expanded operating 
i ranges required more careful study looking to the preserva- 
" tion of life and property at sea, and announced that 
34 the combination was to be treated as one vessel which 
was subject to inspection, the Owners vigorously pro¬ 
tested, and sought to have the combination continued to be 
treated as two vessels. 


The decision that this combination should be considered 
as one unit is based on the fact that both units are connected 
in such manner as to have a common draft and in my opinion 
it makes no difference how that common draft is arrived at, 
whether it be by riveting, welding, or as in this case, by 
bolting. 


Without further experience there is doubt in my opinion 
that the combination is seaworthy and capable of navigat- 
I ing the high seas with safety to life; but I entertain no doubt 
that the pusher unit, operating alone, does not conform to 
the standards which are required to insure safety on the 
high seas, particularly with respect to stability, maneuver¬ 
ability and competence to withstand the normal hazards of 
such se^ce." 


The ‘dimensions ^^d^ design of the Carport do not indi¬ 
cate an ability to safely i^de out heavy seas and‘high winds 
on the ocean if traveling alone. The barge’is 'without pro¬ 
pulsion or steering arrangements ; ^d its desi^' does not 
suggest that it could be skfely *br'efficiently towed on a 
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hawser from ahead xmder unfavorable weather conditions. 
The barge, without assistance from the Carport is without 
means to discharge water which might enter the cargo com¬ 
partments; or the cargo itself, if stranding or other dis¬ 
aster made it necessary to discharge the cargo. It has 
pumps, but, within itself, no power to operate those pumps. 

On one occasion, it is reported the combination collided 
with a shore structure. I am informed that it required 
about twelve hours to release the barge from the Carport 
following that incident; so it is obvious that should 
35 serious collision occur on the high seas, and it became 
imperative that the units be separated, there is like¬ 
lihood that the whole combination would be lost before one 
could be disengaged from the other. 

The arrangement of the Carport’s hull to fit onto as well 
as within the contour of the barge, the devices which have 
been installed to secure one unit to the other, the rigidity 
of the combined structure, as well as the legal implications 
which would attend the operation of this combination all 
support my considered opinion and view that the Carport 
and Barge G-1 are, and should be treated as one vessel— 
and that a steam vessel. ... 

As far as I am informed, the separation and past opera¬ 
tions of the two units has only occurred in domestic ports— 
and largely consisted of “shifting” in and about the harbor. 
Such operation appears reasonably safe; and certainly no 
special or general manning or inspection requirements 
would be enforced while either unit lay alongside a dock or 
at anchor. But any other operation without compliance 
with the inspection and manning laws of the United States 
would expose the Coast Guard (and the United States) to 
a criticism .that the laws enacted for the safety of life and 
property are not being properly enforced. 

Amd, it must be remembered that the.responsibility of 
the Coast Guard for such safety measures is not copied 
to the protection.of a shipowner, but aUo the persons who 
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are employed on board such craft—and persons on other 
vessels which may encounter this combination under cir¬ 
cumstances that require sound judgment and discretion to 
avoid disaster. 

36 If the Carport is permitted to operate separately, 
the Owners may man her with as few as four persons 
—and under the present laws, such persons would only be 
.required to hold documents certifying their ability to han¬ 
dle motorboats. Knowledge of seamanship, “rules of the 
road at sea” and practical experience are not essential to 
obtaining such motorboat operators’ licenses. But, the 
Carport, so manned, with the Barge G-1 ahead could meet 
another vessel, carrying passengers or valuable cargo, and 
because of the deficiencies in the manning scale of the com¬ 
bination, cause immeasurable damage with loss of life. 

In addition to manning requirements that would be 
evaded by considering this vessel as two units, there are 
other materiel safety provisions which likewise would be 
circumvented and these could result in serious losses to 
waterfront facilities, and to Federal installations such as 
locks, bridges and canals. 

The lights to be carried by the Carport if permitted to be 
treated as a single vessel, would be confusing to mariners 
who encountered her in certain waters (notably the high 
seas) and the consequences of that confusion are not sus¬ 
ceptible of calculation. In short, this combination might 
well be treated as a “non-descript” craft which might, or 
might not be amenable to certain rules designed for the 
avoidance of collision or disaster. 

(s) Halert C. Shepheard, Bear Admiral, U.S.C.G. 
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49 Filed April 18^ 1952. Hany M. Hull, Clerk. 

EXHIBIT «G” 

City of Washington, District of Columbia, ss: 

Charles P. Murphy having been sworn, deposes and says^ 

I am an officer of the United States Coast Guard with 
the rank of Captain. I am assigned to duty at Coast Guard 
Headquarters, Washington, D.C., and I have been officially 
designated the Chief, Merchant Marine Technical Divi¬ 
sion, Office of Merchant Marine Safety, United States Coast 
Guard. 

I am the official custodian of files in Coast Guard Head¬ 
quarters which contain three photographs appended hereto 
and marked as follows: 

Defendant's Exhibit G-1; Port quarter view of the barge 
G-1 prior to launching, showing stem recess for propelling 
unit. 

Defendant's Exhibit G-2; Port quarter view of propelling 
unit Carport prior to launching, barge G-1 in lower right 
background. 

Defendant’s Exhibit G-3; Port quarter view of the com¬ 
bination unit Carport G-1, underway. 

I am also official custodian of the files which contain a 
brochure from Mr. George G. Sharp, Naval Architect and 
designer of the Carport G-1, dated July 24,1950, and titled 
"V-2136 A & B, Description of a Barge and Towboat 
Design for Great Lakes to Atlantic Seaboard Service.” 
A photostatic copy of this brochure is appended hereto and 
marked as Defendant’s Exhibits H-1 through H-16. 

As indicated by the design plans submitted to the Coast 
Guard, the Carport G-1 combination unit consists of a barge 
unit having a recess in the stem and a propelling' unit 
which fits snugly .into the stem recess of ihe barge. ^ 

Inferring to Defendant’s Exhibit H-14, the section, at 
mid-length (of the propelling unit) illustrates the shax>e 
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of the propelling unit within the stem recess of the barge. 
The propelling unit rests on oak strips in the bottom of the 
barge recess and vertical movement relative to the barge 
is prevented by box girders attached to the barge which 
overhang the sides of the propelling unit. The angle be¬ 
tween the supports at the bottom and at the deck is such 
that as the propelling unit moves forward relative to the 
barge it becomes wedged in position and it is held rigidly 
in this position by tumbuckles as illustrated in Defend¬ 
ant’s Exhibits B5, B7, B8, B9, BIO, B12 and B13. On 
Defendant’s Exhibit BIO the curved line of welding in the 
deck of the barge extending aft from the tumbuckle is the 
attachment of the box girder that overhangs the side of the 
propelling unit. 

50 Defendant’s Exhibit G-1 shows the barge unit be¬ 
fore launching and it will be noted that at that time 
the box girders had not yet been fitted along the upper 
edges of the recess. It is my understanding that these 
girders were welded in place after the units were launched 
and the propelling unit was in place in the recess in order 
to obtain an accurate placement of the girders. 

In my opinion the connections employed between the 
propelling unit and the barge unit provide rigidity com¬ 
parable to that which would be provided by the continuous 
structure of a single unit. 

' If I am called as a witness I would testify in accordance 
with the above statement. 

(s) Giarles P. Murphy, Captain, USCG. 
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51 Filed August 14,1952. Harry M. Hull, aerk. 

EXHIBIT “H** 

City of Philadelphia, State of Pennsylvania. ' , . 

Anthony G. Budan, having been sworn deposes and says: 

"I am an officer of the U. S. Coast Guaid Beserve with 
the rank of Commander. I am assigned to duty at the 
office of the Officer in Charge, Marine Inspection, Phila^ 
delphia. Pa. My duties consist of the inspection of yesk 
sels under the direction of the Officer in Charge, Marine 
Inspection. On 14 April, 1952 I was directed by him to 
proceed to the MV Carport G-1 for the purpose of obtain¬ 
ing information in regard to certain fuel lines and fuel 
tanks on board vesseL 

“Pursuant to these orders, I proceed^ to the Carport 
G-1 and obtained the following informiation by means of 
interviewing members of the crew: 

“^?he four-inch metal protected rubber transfer ;hose 
between the tug Carport and the barge G-1 is used for 
ballasting the barge. The 2^'' metal covered rubber hose 
is used to transfer fuel from the fuel tanks locat^ on the 
barge to the Carport for steaming purporos. 

_ _ . r 

“The fuel capacity of the Tug Carport G-1 is as follows: 

Carport ' ' > * .^ 

#1 double bottom tank—^1500 gallons ; • - 

#2 double bottom tank-T^400 gallons 

#3 double bottom tank— 650 gallons 

Port sett^g tank—^1860 gaUons ^ ^ 

Starboard setting tank—^1060 gallons , 

Total fuel capacity of Carport—8470 gallons or 32.3 tons. 

“Fuel oil carried on the barge G-1 for the use of the tng 
Carport is located in one large tank in the after part of the 
barge, the capacity of which is 20,640 giedloim or 79 tons. 
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“The total fuel capacity of the Carport G-1 equals 29,- 
110 gallons or 111.3 tons. 

' “The daily fuel consumption in a loaded condition aver¬ 
ages 1440 gallons per day under normal weather conditions. 
The daily fuel consumption in a light condition under 
normal weather conditions is 1275 gallons. The estimated 
average speed of the vessel during “normal weather 
52 conditions based on the foregoing fuel consumption 
is 12 knots. The cruising radius using the fuel avail¬ 
able on the tug Carport only equals 6 days. The cruising 
radius using all fuel available on both the tug and the barge 
equals 20 days. In addition to the hose connections men¬ 
tioned above, there are 8 plugin connections connecting the 
unit. 

“If I am called as a witness I will testify in accordance 
with above statements.” 

(s) Anthony G. Rudan, Commander, XJSCGR. 


37 Filed April 19, 1952. Harry M. Hull, Clerk 

PLAINTIFr’S MOTION FOR 
SUMMARY JUDGMENT 


Comes now plaintiff. Cargo Carriers, Incorporated, by 
its attorney Weston B. Grimes, and moves this Court, pur- 
■ suant to Rule 56 of the Federal Rules of Civil Procedure, 
for summary judgment granting to plaintiff the relief 
sought in the complaint herein. For grounds in support 
of its motion plaintiff states that there is in this case no 
genuine issue as to any material fact and that plaintiff is 
entitled to judgment as a matter of law. Attached hereto 
in support of plaintiff’s motion for summary judgment and 
in opposition to the motion heretofore filed by defendants 
for summary judgment are plaintiff’s Exhibits I and 11. 

Weston B. Grimes. 
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3S Filed April 19, 1952. Hany 3f. Hull, Clerk 

exhibit ‘T» 

AFFIDAVIT OF BOBEBT E. COOMBS 

District of Columbia, ss: 

Robert E. Coombs, being sworn, deposes and says;^ 

I am a Captain, United States Coast Guard, Retired. 
Prior to 1942 I was engaged in varions inspection duties in 
the Bureau of Marine Inspection and Navigation, Depart¬ 
ment of Commerce. After the functions of that agency 
were transferred to the United States Coast Guard, I served 
from 1942 until 1947 as Assistant and Acting Chief, Mer¬ 
chant Vessel Inspection Division, of the United States Coast 
Guard in Washington. From 1947 until 19491 was Marine 
Inspection Officer in charge of marine inspection activities 
for the Coast Guard on all the Great Lakes. I retired from 
the Coast Guard in 1949. Since that time I have been inde¬ 
pendently employed as a marine surveyor and consultant. 

As consultant for Cargo Carriers, Incorporated, the 
plaintiff in this action, I have participated in various phases 
of the construction, inspection, and operation of the 
39 Carport and the barge G-1. I am familiar with the 
pleadings and papers filed in this action.. 

I have been aboard both the Carport and the barge G-1 
while they were under construction and also while they 
were being operated in a moderately heavy sea. I have 
examined in detail both vessels and their equipment. Th^ 
vessels were designed and constructed under the general 
supervision of Mr. George_ Sharp, one of America’s out¬ 
standing Naval Architects whose .contributions to the en¬ 
hancement of safety to life at sea are a matter of inte]> 
national recognition.' . • 

The barge G-1 is not self-propelled but it is otherwise 
fully powered. There is 'a 40 kw di^el driven eleetrieid 
generating unit installed in tiie pump engine compartinCTt 
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of the barge aft of the cargo compartment. This nnit 
provides power which operates the windlass for dropping 
and hoisting the anchor, all the cargo, bilge, and ballast 
pnmps and also the lighting installations and other electric 
equipment on said barge. When the barge G-1 and the 
tug Carport are operated together there are quickly detach¬ 
able electric cables connecting the electrical systems of the 
two vessels. Customarily these cables are run over the 
forward bulwarks of the towboat instead of through the 
opening shown on the photograph, defendants’ Exhibit B-5, 
which was taken while the vessels were tied up at a shipyard 
and out of commission. These cables are designed to fur¬ 
nish power from either vessel to the other one in case it 
should be necessary or advisable. The Captain of the Car¬ 
port advises that the only occasion to date on which such a 
necessity has arisen was one instance in which the diesel 
generating unit on the barge was needed to operate lights 
on the Carport. 

40 With respect to electric power the barge G-1 is com¬ 
pletely equipped and self-sustaining. When the barge 
is separated from the Carport and in case the barge were 
to be stranded or otherwise disabled, the diesel driven elec¬ 
tric generating unit on the barge is sufficient to provide 
light and also to provide power for the operation of the 
four electric driven pumps for pumping ballast and cargo 
and for fighting fire. 

The barge G-1 is equipped with two sets of davits for 
life boats. The Carport is equipped with one set of life boat 
davits. When the vessels are operated together two life 
boats each of IS-persons capacity, are carried, customarily 
one of them on each of the vessels (as shown on defendant’s 
Exhibit 0-3), although for certain types of navigation both 
life boats, are carried on the barge. The Certificate of Inr 
spection issued to the barge prior to December 20,-1951 re¬ 
quired it to carry one life boat of a given size;. Each of 
the life boats vvith which -these vessels are eqiupped,'*oiie 
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of which is always on the barge, is as large as the one re¬ 
quired in the said Certihcate of Inspection. Each life boat 
is large enough to carry the entire crew of the Carport 

Defendants* references to an occasion when 12 hours were 
required to separate the tug Carport from the barge G-1 
came about as a result of these vessels having been in a 
collision which caused the tug to be jammed into the stem 
of the barge. On previous occasions I have seen these two 
vessels separated when the time consumed was a fraction 
of that referred to. To my knowledge no occasion has 
arisen, nor has any test been made, to determine the least 
amount of time required to separate these vessels; 
41 however, I am sure such separation could be expedi¬ 
tiously executed in an emergency. 

When the two vessels are operated together, the Carport 
is held in position with tumbuckles. These tumbuckles are 
used in much the same manner as chains and ratchets which 
are in common use on other towing vessels whidi push 
barges ahead of them. The ‘‘wedges** referred to by de¬ 
fendants are installed to prevent the Carport from working 
or shifting position in a heavy sea. I consider them to be 
an added safety measure. The box girders referred to in 
the Murphy affidavit add to the seaworthiness of both 
vessels when operated together and thus add to the safety 
of the crew of the Carport, as has been proven by operations 
at sea. The girders are lined on the underside with wood 
to facilitate separation of the Carport from the barge. 

Defendants also make the point that the barge G-1 could 
not be safely or effidenly towed on a hawser from ahead 
under unfavorable weather conditions. In my opinion, 
based upon my examination of the barge G-1 and my knowl¬ 
edge of its constmction, this statement is erroneous. The 
eompartmentalization and the bulkheads on the barge and 
the independent power plant for operating lights, windlasn 
and all pumps, combine to make the barge G-1 better 
equipped from a safety standpoint than the average tank 
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barge which is towed on a hawser. At the present time 
there are many tank barges, some of them laden with gaso¬ 
line, which are certificated as ‘‘nnmanned’’ by the Coast 
Guard and which operate on coastwise waters. 

The barge G-1 and the Carport are separate vessels which 
can be operated together either by the familiar 
42 method of towing on a hawser or by pushing as de¬ 
scribed by the naval architect, Mr. George Sharp, in 
defendants’ Exhibit H. The pushing arrangement is con¬ 
sidered to be safer and an improvement upon pushing ar¬ 
rangements used by other tugs and barges. These vessels 
were constructed to provide efficiency, economy and safety 
of operation beyond that of the customary barge and pusher 
tug arrangement. In my opinion, based upon experience 
with these vessels, the operating results have been satisfac¬ 
tory. Operating together, these vessels provide a greater 
measure of safety both for the crew on the Carport and for 
other vessels which may be met when underway than is pro¬ 
vided by conventional barges and pusher type tugs. 

Considering the fact that both of these vessels were de¬ 
signed by an eminently qualified naval architect, were care¬ 
fully inspected while under construction and upon comple¬ 
tion of such construction by representatives of the owner, 
the designer, the XT. S. Coast Guard and the American Bu¬ 
reau of Shipping, and have operated safely under aU condi¬ 
tions of weather met on the Great Lakes as well as on Coast¬ 
wise waters since November 1950, it is my opinion that 
their continued operation as a barge and towboat is justified 
and can be undertaken with safety. 

(s) Eobert E. Coombs. 
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EXHDnr “IT * 

AFFIDAVIT XTF JOHN G. DORSEY 


City of Washington, yistrict of Columbia, ss: 

/ , 

John G. Dorsey, b^ing duly sworn, deposes and says, ' 

I am an attome^^at-law associated with the firm of Dorr 
sey, Colman, Bari^ier, Scott & Barber, of counsel for plain¬ 
tiff in this actions I am familiar with the pleadmgs and 
proceedings her^m. I make this affidavit in sup^rt of 
plmntifTs motion for summary judgment and in opiposi; 
tion to defendants’ motion for summary judgment. 

Throughout defendant’s moving papers—^the brief and 
supporting affidavits—^there are repeated statements and 
suggestions that from the very outset defendants and their 
agents determined that these two vessels, were one and 
granted to plaintiff limited exemptions from inspection 
requirements only as a matter of grace. I have review^ 
plaintiff’s file in this matter in order to determine whether 
those statements and suggestions are support^ by the 
facts. 

44 Attached hereto as Exhibit ll-a is a copy of a 
letter dated 8 February 1950 from the Chief, Mer¬ 
chant Marine Technical Division, Dnit^ States Coast 
Guard, to plaintifiPs naval architect Speaking of the Car¬ 
port, the writer states; 

“Inasmuch as the towboat is not subject to inspection no 
action has been taken on the plans and speoiffcations per¬ 
taining to it.” 

This letter is the first relevant statement made on behalf 
of defendants which is revealed by plaintiff’s files. It 
clearly demonstrates an understanding in accordant with 
plaintifTs consistent position and wholly contradictory to 
the attitude now adopted by defendants. • V 
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On 2 June 1950 the Officer in Charge, Maxine Inspec¬ 
tion, for the Coast Guard at Milwaukee, Wisconsin wrote 
plaintiff’s naval architect as shown by the letter attached 
as Exhibit Il-b. That letter states that the Carport would 
be subject to inspection only if its gross tonnage were 
over 300 tons. It was answered by the naval architect on 
12 June 1950 (Exhibit II-c) explaining that the Carport’s 
gross tonnage was under 100 tons, and hence that plain¬ 
tiff understood that the Carport was not subject to inspec¬ 
tion. 

It is thus apparent that during the early period of the 
construction of the Carport and the barge G-1 defendants’ 
agents recognized that only the barge G-1 was subject to 
inspection and regulation and that the Carport was exempt. 
And plaintiff was so informed by defendants’ agents. 

So far as plaintiff’s file reveals, the first definite word 
received by plaintiff that defendants had changed their 
minds and reached a different conclusion was that con¬ 
tained in the letter dated 29 August 1950 referred to in 
the Ovenden affidavit submitted as Exhibit C in sup- 
45 port of defendants’ motion. It is desired to point out 
to the Court that both the Ovenden and Shepheard 
affidavits submitted in support of defendants’ motion com¬ 
mence their discussion with the action taken in August 
1950 and ignore the earlier statements of defendants’ 
agents which support plaintiff’s position. 


(s) John G. Dorsey. 
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46 EXHIBIT “H-a” 

8 February 1950 (MMT) CG-MIN-302 
Mr. Gteorge F. Sharp, 30 Church Street, New York 7, N. Y. 

Attn; Basic Design; Subj: Your Design V-2136—Towboat 

and Barge for Cargo Carriers, Inc.—Coastwise, Great 

Lakes, and canal service 

Dear Mr. Sharp: 

This will acknowledge your letter of 21 December, 1949, 
forwarding three copies each of the inclosed plans and 
specifications pertaining to the subject design. 

Inasmuch as the towboat is not subject to inspection, no 
action has been taken on the plans and specifications per¬ 
taining to it 

Inclosures 1 and 2 have been examined and are approv^ 
subject to the following comments: 

1. The grade of liquid cargoes to be carried is not in¬ 
dicated. This information wUl be necessary before more 
detailed plans may be considered. 

2. Venting of the cargo tanks shall be arranged in ac¬ 
cordance with Section 32.7-4. Other tanks shall be vented 
in accordance with Section 55.10-60. 

3. Access and venting, together with a means for pump¬ 
ing out, shall be provided for any void spaces. 

4. The ballast line to the forepeak tank shall have the 
stop valve located on the forward side of the collision bulk¬ 
head as required by amended section 55.07-25(n). 

5. The lifeboat and disengaging apparatus shall be of 
approved tjrpes. 

6. It is recommended that at least small coiner radii 
be incorporated in the large rectangular hatch openings. 




48 


7. Portable lifesaving and fire extingnishing equipment 
shall be provided and installed to the satisfaction of the 
Officer in Charge, Marine Inspection, having cognizance 
of the construction. 

It is requested that this office be notified of the yard at 
which the subject vessels will be constructed so that plans 
and specifications may be forwarded to the appropriate 
Coast Guard field office. 

By direction of the Commandant. 

Very truly yours, B. A. Smyth, Captain, USCG, 

' Chief, Merchant Marine Tech. Div. 

Incl: (A); 1. V-2136A—Specifications for Construction 
of a Tank Barge for Cargo Carriers, Inc., Minneapolis, 
Minn. (1 copy). 2. V-2136A—Steel Plan of Tank Barge 
(1 copy). 3. V-2136—Specifications for Construction of 
a Diesel Towboat for Cargo Carriers, Inc., Minneapolis, 
Minn. 4. V-2136—^Arrangement of Mach. Plan for Tow¬ 
boat (4 copies). 5. V-2136 S9-3-3—Gen. Arrangement of 
Towboat (4 copies). 6. V-2136-S11-11-7—Steel Plan of 
towboat (4 copies). 


47 EXHIBIT «n-b” 

2 June 1950, File MIN 150/204. 

Mr. George G. Sharp, Naval Architect, 30 Church Street, 
New York, New York. 

Subj: Your design V-2136—Tow Boat and barge for Cargo 
Carriers, Inc. Coastwise, Great Lakes and Canal Service. 

Dear Mr. Sharp: 

1. On 8 February 1950 we received a copy of a letter from 
Headquarters addressed to you regarding subject matter. 
In this letter it states as follows: “Inasmuch as the tow boat 
is not subject to inspection, no action has been taken on 
the plans and specifications pertaining to it.” Accordingly 
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we have received no prints or specihcations; however, 
nnder date of 24 May 1950 we received a copy of Head¬ 
quarters letter addressed to you under subject V-2136, 
Tow Boat and Barge for Cargo Carriers, Inc. Ellectrical 
Installation. The letter designates various comments re¬ 
garding this installation and was accompanied by a plan 
No. V-2136-S65-1-2, Alt. 0 Elementary and Schematic 
Diagram, Interior Communication Equipment, Seagoing 
Tow Boat and Tank barge. 

2. We do not know the gross tonnage of the tow boat 
and you know of course, that all motor propelled sea-going 
vessels over 300 gross tons are subject to inspection, and 
if this tow boat is 300 gross tons or over it would come 
under our inspection and would have to be properly manned 
with licensed officers and other crew, and construction 
prints would have to be submitted for approval. 

3. We would appreciate it if you would inform us of the 
tonnage of this tow boat. Thanking you for your coopera¬ 
tion. 

Very truly yours, Henry Erichsen, Officer in Charge, 
Marine Inspection. 


48 EXHIBIT “H-c” 

June 12, 1950 

Mr. Henry Erichsen, Officer in Charge, Marine Inspection, 
U. S. Coast Gnai^, 533 Federal Building, Milwaukee, 
Wisconsin. 

Subject: V-2136 Towboat and Barge for Cargo Carriers, 
Inc. Tonnage of Towboat. 

Beference:(a) Your letter of 2 June 1950, Pile MTN150/204. 
Dear Sir: 

In reply to your letter reference (a) we wish to advise 
that the estimated gross tonnage of subject towboat is 95. 
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Accordingly it is our understanding that, as stated in the 
Headquarters’ letter which you quote, the towboat is not 
subject to inspection. 

' We assume that the action taken with reference to the 
towboat on Plan V-2136-865-1-2 Elementary and Schematic 
Diagram, Interior Communication Equipment was inad¬ 
vertent. The plan was submitted by this office only for 
approval of a small portion applicable to the barge. 

We trust that this explains the status of the towboat. 
Please advise us if further information is needed. 

Very truly yours, Gleorge G. Sharp. 


53 Filed April 23, 1952. Harry M. Hull, Clerk. 

OPINION 

This case comes before me on a motion for a preliminary 
injunction and also on motions for summary judgment filed 
by the respective parties. Each concedes that there is 
no genuine issue as to any material fact, and I am of the 
same view. The sole question for decision, therefore, is 
which one of the parties is entitled to judgment as a matter 
of law. 

Plaintiff is engaged in the shipping business. It is the 
owner of two unique craft described as a barge and a tow¬ 
boat. They are designed for joint operation, the barge 
to carry the cargo and the towboat to propeL Defendants 
have determined that the two, when operated together, shall 
be considered as a single vessel, and when so considered, 
its size and nature requires inspection and certification 
by the Coast Guard, under the prescribed standards of 
safety.^ Plaintiff contends that such determination is with¬ 
out warrant in law, and has prayed for a declaratory judg¬ 
ment and injunctive relief. 

Singly, the barge is required to be certificated as a.non- 


* 46 U.S.C. 367. 
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self-propelled, unmanned tank barge,^ and this the plain¬ 
tiff does not dispute. Singly, the towboat is not re- 
53-A quired to be certificated, as it is a motor-propelled 
towing vessel not subject to inspection. The nub 
of the matter, therefore, is whether defendants are author¬ 
ized by law to determine that, when the two are operated 
as a unit, they shall be classified as a single vessel with its 
accompanying burdens, particularly as to crew require¬ 
ments,® or are required to classify them as two vessels with 
their lesser burdens. Plaintiff claims that defendants do 
not have the statutory power to classify the two craft as 
one and subject them as a unit to burdens which singly 
they are not required to carry. According to my view, 
however, there is no question as to the power of the de¬ 
fendants, if the two, when operated as a unit, can reason¬ 
ably be considered a single “vessel,” to which the laws 
covering inspections are made applicable,^ for it has long 
been settled that, when the performance of official duty re¬ 
quires an interpretation of the law which governs that 
performance, the interpretation placed by the officer upon 
the law will not be interfered with unless it is clearly 
wrong and the official action arbitrary and capricious. 
(Hammond v. Hull, 76 U. S. App. D. C. 301, 303, 131 P. 2d 
23, 25, and cases collected therein). 

The two craft involved herein, considered singly, are un¬ 
conventional in the extreme. While navigable singly, they 
are clearly intended for joint operation, accomplished by 
inserting the towboat unit into a gaping well in the stem 
of the barge. When locked together, however, the two 
craft present the appearance of a conventional tank ship. 
The units complement each other, and in function, design, 
operation, and appearance when joined together, they form 
a single vessel. 


* 46 U.S.C. 391a. 
» 46 U.&C. 222. 
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I am therefore of the opinion that defendants acted not 
only reasonably but also correctly in construing the term 
“vessel” to comprehend the two unique craft when operated 
as a single unit, and in classifying them accordingly as a 
vessel subject to inspection and certification. To hold 
otherwise and require the two craft to be treated as sepa¬ 
rate vessels would ignore realities and frustrate, by artifice, 
the requirements of the law, the purpose of which is to 
promote safety at sea. 

53-B Although not entirely in point, support for this 
view is found in Sacramento Navigation Co. v. Salz, 
273 U. S. 326, where the question under consideration was 
whether a tug and a barge could be considered a single ves¬ 
sel within the meaning of that term in the Harter Act, 27 
Stat. 445. Therein the Court stated the question to be 
“whether the barge alone or the combination of the tug 
and the barge was the vessel transporting,” and held that, 
“The fact that we are dealing with vessels, which by a 
fiction of the law are invested with personality, does not 
require us to disregard the actualities of the situation, 
namely, that the owner of the tug towed his own barge as 
a necessary incident of the contract of affreightment, and 
that the transportation of the cargo was in fact effected 
by their joint operation.” See also The Fred W. Chase, D.C. 
S. C.., 31 Fed. 91; the Columbia, C. C. A. 9,73 Fed. 226; and 
The Seven Bells, C. A. A. 9, 241 Fed. 43. 

Summary judgment will be granted the defendants. 
Counsel will submit, on notice, judgment in accordance 
herewith. 

(s) David A. Pine, Judge. 


54 Filed May 7, 1952. Harry M. Hull, Gerk. 

ORDER 

This cause having come on to be heard upon motion of 
plaintiff for summary judgment and for preliminary in- 
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junction and upon motion of defendants for summary judg¬ 
ment, and the Court having heard argument thereon and 
having considered the memoranda of law and the affidavits 
and exhibits filed by the respective parties, and it appearing 
to the Court that there is no genuine issue of any material 
fact and that the defendants are entitled to judgment as 
a matter of law, it is by the Court this 7th day of May, 
1952, pursuant to opinion filed herein. 

ORDEBED that defendants’ motion for summary judg¬ 
ment be, and the same is hereby granted and judgment is 
hereby ordered for said defendants and it is 
FURTHER ORDERED that plaintiff’s motion for sum¬ 
mary judgment and for a preliminary injunction be, and 
the same is hereby, denied. 

(s) David A. Pine, Judge. 


55 Filed June 30, 1952. Harry M. Hull, Clerk. 

NOTICE OF APPEAL 

Notice is hereby given that plaintiff above named hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the Order and Judgment 
entered in this action on May 7, 1952. 

(s) Weston B. Grimes, Attorney for Plaintiff. 


56 Filed July 1, 1952. Harry M. Hull, Clerk. 

STIPULATION 

IT IS HEREBY STIPULATED AND AGREED by and 
between the parties hereto through their respective counsel 
pnrsuant to Rule 75(f) of the Federal Rules of (IJivil Pro¬ 
cedure that the contents of the record on appeal in the 







above-entitled case pnrsusint to plaintiff’s Notice of Ap¬ 
peal filed herein June 30, 1952 shall be as follows: 

(1) Plaintiff’s complaint; (2) Plaintiff’s Motion for Pre¬ 
liminary Injunction; (3) Affidavit of F. J. Hays sworn 
to March 31, 1952; (4) Defendants’ Motion for Summary 
Judgment; (5) Defendants’ Exhibit A, B-1, B-2, B-3, B-4, 
B-5, B-6, B-7, B-8, B-9, B-10, B-11, B-12, B-13, C, D, E-1, 
E-2, G-1, G-2, G-3, H-1, H-2, H-3, H-4, H-5, H-6, H-7, H-8, 
H-9, H-10, H-11, H-12, H-13, H-14, H-15 and H-16 in support 
of Motion, item (4) above; (6) Plaintiff’s Motion for Sum¬ 
mary Judgment; (7) Plaintiff’s Exhibits I, 11, Il-a, Il-b 
and II-c in support of Motion, item (6), above; (8) Affi¬ 
davit of Charles P. Murphy sworn to April 16, 1952; (9) 
Affidavit of A. G. Rudan sworn to April 17, 1952; (10) 
Photograph of Tug Carport enclosed with letter to Court 
dated 22 April 1952; (11) Opinion of Judge David A. 
Pine, dated April 23, 1952; (12) Order of Judge David 
A. Pine, dated May 7, 1952; (13) Plaintiff’s Notice of Ap¬ 
peal;, and (14) This stipulation. 

IT IS FURTHER STIPULATED AND AGREED, sub¬ 
ject to the order of this Court, that the Clerk of this Court 
shall transmit to the Court of Appeals for the District of 
Columbia the originals and two copies of each of the photo¬ 
graphs and photostats included among the exhibits listed 
above, the two copies to be furnished by counsel to the 
parties hereto. 

Dated: Washington, D.C., July 1, 1952. 

(s) Weston B. Grimes, Attorney for Plaintiff. 

‘ (s) Ross O’Donoghue, Attorney for the Defend¬ 

ants. 
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OEDES CONCEENING EXHIBITS 

The Court having considered the stipulation of the 
parties hereto dated July 1, 1952, and being fully advised 
in the premises, it is 

OBDEEED that counsel for the parties hereto shall 
furnish to the Clerk two copies of each of the photographs 
and photostats heretofore filed by each of the parties, 
and it is 

FUBTHEE ORDERED that counsel may withdraw from 
the file such of the photographs and photostats as they 
deem necessary for the purpose of reproducing copies, and 
it is 

FURTHER ORDERED that the Clerk shall transmit to 
the Court of Appeals for the District of Columbia the 
originals and the two copies of each of the photographs 
and photostats at the time the record on appeal is trans¬ 
mitted to that Court. 

Dated July 1, 1952. 

(s) Bolitha J. Laws, Chief Judge. 


59 Filed August 14,1952. Harry M. Hull, Clerk. 

SUPPLEMENTAL DESIGNATION OF. RECORD . 

ON APPEAL 

It is hereby stipulated by and between counsel for the 
respective parties that the following additional designation 
of record on appeal be made: 

1. Exhibit F, Affidavit of Rear Admiral Halert C. Shep- 
heard. 

(s) Ross O’Donoghue, Assistant United States . 
Attorney, (s) Weston B. Grimes, Attorney for 
Plaintiff. 
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60 United States of America, District of Columbia, ss: 

I, Harry M. Hull, Clerk of the United States Dis¬ 
trict Court for the District of Columbia, do hereby certify 
the foregoing pages numbered 1 to 59, inclusive, to be a 
true and correct transcript of the record prepared accord¬ 
ing to the designation and stipulation filed by counsel in 
the case of Cargo Carriers, Incorporated, a corporation. 
Plaintiff, vs. John W. Snyder, Secretary of the Treasury 
of the United States, et al. Defendants, Civil Action No. 
1467-52, as the same remains upon file and of record in 
said Court, except the following: 

The original photographs and photostats designated are 
not included in this transcript for the reason same are be¬ 
ing transmitted in original form to the Court of Appeals 
pursuant to an order of this Court dated July 1, 1952. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of August, 1952. 

(s) Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States Court of Appeals for the District of Co¬ 
lumbia Circuit. Filed August 22,1952. Joseph D. Stewart, 
Clerk. 

Cargo Carriers, Incorporated, plaintiff, v. John W. 
Snyder, Secretary of the Treasury of the United States, 
et al, defendants. No. 1467-52. 

I, Harry M. Hull, Clerk of The United States District 
Court for the District of Columbia, do hereby certify the 
annexed to be a true and correct copy of the original order 
extending time to docket and file record on appeal as it 
appears of record in the Clerk’s Office of said Court in the 
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above-titled canse. Piled August 7, 1952. Harry M. Hull, 
Clerk. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
22nd day of August, 1952. 

Harry M. Hull, Clerk. By (s) Jane E. Bangs, 
Deputy Clerk. 


Filed August 7, 1952. Harry M. Hull, Clerk. 

ORDER EXTENDING TIME TO DOCKET AND 
FILE RECORD ON APPEAL 

Upon application of plaintiff, appellant herein, and it 
appearing that the period required for docketing the action 
and filing the record on appeal in the above-entitled cause 
has not yet expired, it is, by the Court, this 7th day of 
August, 1952, 

Ordered, That the time for docketing the action and filing 
the record on appeal of the above-entitled cause in the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit, be and it is hereby extended to and including 
August 23,1952. 

Seen and Approved: Vincent C. Burke, Jr., /s/ Attorney 
for Defendants 

Charles P. McLaughlin /s/ Judge 
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STATEMENT OF QUESTION PBESENTED 

The question is whether the statutes governing marine 
inspection and certification empower appellees to classify 
appellant’s towboat and barge as one vessel and thus to 
impose upon the towboat restrictions to which it alone is 
not subject. 













INDEX 


Page 

JURISDICTIONAL STATEMENT _____ 1 

STATEMENT OP CASE.......... 2 

STATUTES AND RULE INVOLVED—... 9 

STATEMENT OP POINTS___ 13 

SUMMARY OP ARGUMENT--.-... 13 

ARGUMENT .......-.... 14 

I. The inspection statutes provide no basis upon which appel¬ 
lant’s two vessels can be classified as one..... 14 

II. The legislative history of the inspection statutes demonstrates 
that the tug Carport is exempt from the kind of inspection and 
regrulation which appellees are imposing on it.. 24 

III. The treatment of barges and towboats for the purposes of 

adjudicating tort or contract liability provides no support for 
the District Court decision in the instant case.... 32 

IV. The District Court erred in considering in support of appel¬ 

lees’ motion for summary judgnnent affidavits not made on 
personal knowledge .....- 38 

CONCLUSION .-.-.... 42 

CASES CITED 

Addison v. Holly Hill Pruit Products, Inc., 322 U. S. 607.. 18 

Cargo Carriers, Inc. v. Snyder, 104 P. Supp. 268.. 8 

The Columbia, 73 Ped. 226—____ 36 

The Pred W. Chase, 31 Ped. 91_____ 36 

The Independent, 122 P. 2d 141........ 36 

Jameson v. Jameson, 86 App. D. C. 176, 178, 176 P. 2d 68_39, 40 

Kelly v. Washington, 302 U. S. 1_______32, 37 

Liverpool, etc. Navigation Co. v. Brooklyn Terminal, 261 U. S. 48. 36 

National Labor Relations Board v. Hearst Publications, 322 U. S. 

Procter & Gamble Co. v. Coe, 68 App. D. C. 246, 96 P. 2d 618. 23 

Sacramento Navigration Co. v. Salz, 273 U. S. 326..33, 34 

The Seven Bells, 241 Ped. 43—...—.... 36 

Social Security Board v. Nierotko, 327 U. S. 368... 22 


1 





























STATUTES CITED 


Page 

Administrative Procedure Act, § 10, 5 U. S. C. § 1009.... 1 

Internal Revenue Code, § 124A, 26 U. S. C. A. (1951 Cum. Supp.) 

§ 124A ......... 2 

Judicial Code, § 1291, 28 U. S. C- § 1291. 2 

Judicial Code, § 1331, 28 U. S. C. § 1331........ 2 

Federal Declaratory Judgment Act, 28 U. S. C. § 2201_... 1 

Harter Act, 27 Stat. 445 (1893), 46 U. S. C. §§ 190-196 (1946). 34 

Rev. Stat. § 4463 (1875), as amended, 46 U. S. C. § 222 (1946). 11 

Act of June 20, 1936, c. 628, 49 Stat. 1544 (1936), 46 U. S. C. §367 

(1946) ........... 9 

Act of June 23, 1936, c. 729, 49 Stat. 1889 (1936), as amended by Act 
of Oct. 9, 1940, c. 777, 54 Stat. 1028 (1940), 46 U. S. C. § 391a 

(1946) _______ 10 

Rev. Stat. §4426, 46 U. S. C. §404 (1946)....... 28 

Motorboat Act of 1940, 54 Stat. 163, 46 U. S. C. §§ 526-526t (1946).... 26 
Act of March 4, 1915, c. 153, 38 Stat. 1164 (1915), as amended, 46 

U.S.C. §673 (Supp. IV to 1946 ed.)... 27 

Act of June 30, 1932, c. 314, 47 Stat. 415 (1932). 24 

MISCELLANEOUS CITATIONS 

Rule 56(e), Fed. R. Civ. P. ........ 13, 39 

Sen. Rep. No. 777, 74th Cong., 1st Sess. (1935)__ 24 

HJR. Rep. No. 1321, 74th Cong., 1st Sess. (1935). 25 

H.R. Rep. No. 2505, 74th Cong., 2d Sess. (1936)_. 25 

Sen. Rep. No. 1990, 75th Cong., 3d Sess. (1938)_ 27 

H.R. Rep. No. 2753, 75th Cong., 3d Sess. (1938)_ 27 

Sen. Rep. 1400, 76th Cong., 3d Sess. (1940)_ 28 

Sen. Rep. 1603, 76th Cong., 3d Sess. (1940)_ 28 

Hearings before Committee on Merchant Marine and Fisheries on 
Safety of Life and Property at Sea, Part I, Revision of Inspec¬ 
tion Laws, 74th Cong., 1st Sess. (1935)___ 24 

Hearings before Committee on Merchant Marine and Fisheries on 
HJL 6189, 6202, 6203, 7319, 10,000, 74th Cong., 2d Sess. (1936).._ 25 
Hearings before Committee on Merchant Marine and Fisheries on 

HJL 5629, 7089, 8839 and 10,057, 75th Cong., 3d Sess. (1938)_26 

' Hearings before Committee on Merchant Marine and Fisheries on 

HJL 6745, 8874 and 9588, 75th Cong., 3d Sess. (1938)_27 

Hearings before Committee on Merchant Marine and Fisheries on 
HJR. 1785, 1795, 1809, 3837 and 2398, 76th Cong., Ist Sess. (1939)_ 28 
' Hearings before the Subcommittee on Maritime Affairs of the Com¬ 
mittee on Merchant Marine and Fisheries on H.R. 2316, 2317, 3646 

and 3657, 82d Cong., 1st Sess. (1951)_ 29 

S. 2001, 74th Cong., 1st Sess. (1935)- 24 

H.R. 2908, 6037, 6203, 74th Cong., 1st Sess. (1935)_____ 24 



























MISCELLANEOUS CITATIONS—Continued 

Page 

S. 2680, 76th Cong., 1st Sess. (1937) .... 26 

S. 4132, 76th Cong., 3d Sess. (1938).... 27 

H.R. 6745, 8874, 9588, 76th Cong., 3d Sess. (1938)..-. 27 

H.R. 1809, 3837, 76th Cong., 1st Sess. (1939). 28 

S. 1358, 2305, 76th Cong., 3d Sess. (1940).-. 

H.R. 4843, 80th Cong., 2d Sess. (1949). 

S. 2566, 81st Cong., 1st Sess. (1950)—.... 

S. 647, 1286, 82d Cong., 1st Sess. (1951)- 

H.R. 2317, 3646, 3657, 82d Cong., 1st Sess. (1961).. 

1946 Reorg. Plan No. 3, 11 Fed. Reg. 7876, 60 Stat. 1097 (1946), 

6 U. S. C. A., note to § I33y-16 (1960 Cum. Supp.)- 24 

1950 Reorg. Plan No. 26, 16 Fed. Reg. 4936, 64 Stat. 1280 (1950), 

5 U. S. C. A., note to § 241 (1960 Cum. Supp.)-26 

Treasury Dept. Order No. 120 (July 31, 1960), see 46 U-S. C.A., 
note to § 1 (1961 Supp.).—.--- 26 


















fu The 

UNITED STATES COURT OF APPEALS 

For The District op Columbia Circuit 

No. 11,534 

Cargo Carriebs, Incorporated, 

A Corporation, 

Appellant, 

V. 

John W. Snyder, Secretary op the 
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District of Columbia 

BRIEF FOR APPELLANTS 

JURISDICTIONAL STATEMENT 

The jurisdiction of the District Court was based upon 
the fact that the action arose under the provisions of the 
laws of the United States governing marine inspection 
(46 U.S.C., Chapters 14,15 and 16, §§361-526t). Section 10 
of the Administrative Procedure Act (5 U.S.C. ^ 1009) and 
the Federal Declaratory Judgment Act (28 U.S.C. §2201). 
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The amount in controversy exceeds the sum of Three Thou¬ 
sand Dollars ($3,000), exclusive of interest and costs. The 
District Court, therefore, had jurisdiction under Section 
1331 of the Judicial Code (28 U.S.C. §1331). The uncon¬ 
troverted jurisdictional allegations appear in the complaint 
(App. 1-9) and more particularly in paragraph 1 thereof 
(App. 1). 

The case comes to this court by Notice of Appeal (App. 
53) from the final Order and Judgment of the District 
Court (App. 52-53) pursuant to Section 1291 of the Judi¬ 
cial Code (28 U.S.C. §1291). 

STATEMENT OF CASE 

Since 1950 appellant corporation has owned and oper¬ 
ated a Diesel-powered towboat named the Carport, having a 
gross registered tonnage of less that 100 tons, and an un¬ 
manned tank barge named the G-1, having a gross regis¬ 
tered tonnage of just under 1900 tons (App. 2-3). The 
barge G-1 is designed for carrying liquid cargo in bulk but 
is also suitable for carrying dry cargo (App. 3). The two 
vessels are separately documented; they have received offi¬ 
cial Nos. 260922 and 261191, respectively, from the Com¬ 
missioner of Customs (App. 2-3). They have been sepa¬ 
rately treated for the purposes of a Certificate of Neces¬ 
sity pursuant to Section 124A of the Internal Revenue 
Code, as amended (26 U.S.C.A. (1951 Cum. Supp.) § 124A); 
in March, 1951 the Defense Production Administration 
certified that 70 per cent of the construction cost of the 
Carport and 80 per cent of the construction cost of the 
barge G-1 might be amortized over a five-year period, be¬ 
cause, to such extent, each vessel was considered neces¬ 
sary in the interest of national defense during the emer¬ 
gency period (App. 11). 

The two vessels are the results of new designs which rep¬ 
resent advances over the designs of more conventional 
barges and pusher-type towboats (App. 25-26,44; Ex. H-3). 
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The designs provide for two methods of towing; equipment 
is provided for the orthodox method of towing from ahead 
(App. 43-44; Ex. H-5). The barge is not self-propelled 
but is otherwise fully powered (App. 41). With respect 
to electric power, it is completely equipped and self-sus¬ 
taining (App. 42). In the opinion of Captain Robert E. 
Coombs (U.S.C.G., Ret.), the only expert who has had first 
hand experience with these vessels; 

“The compartmentalization and the bulkheads on 
the barge and the independent power plant for operat¬ 
ing lights, windlass and all pumps, combine to make 
the barge G-1 better equipped from a safety stand¬ 
point than the average tank barge which is towed on a 
hawser.’’ (App. 43-44). 

The outstanding advance over prior designs consists of 
the new methods of joining the two vessels when the Car¬ 
port pushes the barge from the stem (Ex. H-5). There 
is a well or V-shaped recess in the stern of the barge into 
which the Carport can be sailed and in which it is designed 
to fit (App. 26; Ex. H-5). Except for occasional separa¬ 
tions, the vessels have customarily operated in this way 
(App. 20-21, 43). VTien the two vessels are operated 
together in this manner, the Carport is held in position 
with turabuckles used in much the same manner as chains 
and ratchets which are in common use on other towing 
vessels which push barges ahead of them (App. 43). Rigid¬ 
ity of joinder is also secured by “wedges,” designed to pre¬ 
vent the Carport from working or shifting position in a 
heavy sea and by the use of box girders on the barge which 
pass over the forward deck of the Carport (App. 38, 43). 

When the two vessels are operated together in the man¬ 
ner last described above, they are similar in appearance to 
a single tankship (App. 17; Ex. G-3). The Carport car¬ 
ries its own fuel oil sufficient for six days’ normal cruising 
(App. 40). The barge carries additional fuel oil sufficient 
to supply the Carport for 14 days’ additional normal cruis- 
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ing (App. 40). On one occasion after a collision it re¬ 
quired approximately 12 hours to separate the two ves¬ 
sels, but they have been separated on other occasions in 
a fraction of that time (App. 35, 43). No test had been 
made to determine the minimum amount of time required 
to separate the two vessels, but Captain Coombs, appel¬ 
lant’s expert, is “sure such separation could be expedi¬ 
tiously executed in an emergency” (App. 43). In past 
operations, the two vessels have carried two large lifeboats, 
each of which is as large as the single lifeboat which ap¬ 
pellees have previously required to be carried on the barge 
G-1; each lifeboat is large enough to carry the entire crew 
of the Carport (App. 42-43). 

Prior to the actions of appellees which led to the present 
lawsuit, the barge G-1 was constantly used for the profitable 
transportation of soybean oil in bulk (App. 11). Soybean 
oil is a liquid classified under appellees’ regulations as 
Grade “E” (App. 11). 

Construction of these two vessels was first brought to 
the attention of the Coast Guard authorities in December, 
1949, when the naval architect submitted plans and specifi¬ 
cations (App. 47). In February, 1950, the Chief of the 
Merchant Marine Technical Division of the Coast Guard, 
by direction of the Commandant, wrote to the naval archi¬ 
tect, stating in part: 

' “Inasmuch as the towboat is not subject to inspec¬ 
tion, no action has been taken on the plans and specifi¬ 
cations pertaining to it.” (App. 47) 

The letter went on to request certain additional informa¬ 
tion and changes with respect to the barge. 

On June 2, 1950, one of the Coast Guard oflScers wrote 
again to the naval architect requesting information as to 
the tonnage of the towboat and stating that if the towboat 
were over 300 gross tons it would be subject to inspection 
(App. 49). That letter was answered by the architect on 
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June 12, 1950, informing the Coast Guard oflScer that the 
estimated gross tonnage of the towboat was 95 and setting 
forth in writing his understanding that the towboat was not 
subject to inspection (App. 49-50). 

Subsequently the Coast Guard received a brochure pre¬ 
pared by the architect and dated July 24,1950, which stated 
in part that the towboat was being built under the super¬ 
vision and to the approval of the American Bureau of Ship¬ 
ping for Great Lakes and Coastwise Service, and that 
plans and specifications therefor conformed to the require¬ 
ments of the Bureau of Customs, of the American Institute 
of Electrical Engineers, and of the U. S. Coast Guard with 
respect to such items as life saving, fire fighting and navi¬ 
gating equipment which applied to a vessel under 100 gross 
tons (App. 37; Ex. H-8). 

Notwitnstanding this history of separate treatment, the 
Merchant Marine Council Committee met on August 29, 
1950 and decided that the towboat and barge should be 
considered as one unit subject to the inspection laws appli¬ 
cable to tankships (App. 17, 23). When appellant was ap¬ 
prised of this decision, it applied for a hearing before the 
Merchant Marine Council Committee, which request was 
granted (App. 18). At a meeting held October 5, 1950, 
appellant’s representatives presented to the Committee the 
reasons why the two vessels should be treated as two. 
These reasons included appellant’s safety record, the very 
substantial expenditure already made in connection with 
these vessels, the past action of the Coast Guard in treat¬ 
ing the towboat as a separate vessel outside of Coast 
Guard jurisdiction, and the desirability of an opportunity 
for testing the vessels. The representatives of appellant 
also stated their willingness to make any changes desired 
by the Coast Guard with respect to the launching of the 
lifeboat from the towboat (App. 25-28). Pursuant to this 
meeting the Committee recommended that the two vessels 
should be considered as two units, a tank barge and a tow- 



boat, for the duration of experimental tests upon limited 
waters until December 15, 1950. These recommendations 
were adopted as the decision of the Coast Guard and com¬ 
municated to appellant by letter dated October 6, 1950 
(App. 18, 30-32). 

The barge G-1 accordingly was certified as a non-self- 
propelled unmanned tank barge on November 3, 1950 for 
Great Lakes waters and inland waters (App. 18; Ex. E-1). 
In the words of Captain Ovenden, Chief, Merchant Ves¬ 
sel Inspection Division, Office of Merchant Marine Safety 
of the Coast Guard, “The Carport was not certified at 
that time as, taken alone, it is a motor-propelled towing 
vessel not subject to inspection.” (App. 18) 

During the course of the next ten months the vessels 
operated in the carriage of freight, and various amend¬ 
ment were made to the Certificate of Inspection of the 
barge G-1. These amendments principally dealt with ex¬ 
tensions of the routes which the barge was allowed to navi¬ 
gate ; they also provided for a lifeboat to be carried on the 
barge, and specified that when the barge was engaged in 
coastwise operations with the tug Carport, the two vessels 
should carry the lights of a single vessel (App. 19; Ex. 
E-1). The route extensions were granted at the request 
of appellant (App. 19). These amendments contained no 
reference to experimental operations, although appellee 
Shepheard has stated in his affidavit in this action that, 
with respect to at least the earlier route extensions, “it 
was still my opinion that the operation was within the ex¬ 
perimental phase of the operation of a new type combina¬ 
tion craft” (Ex. E-1, App. 33). 

Early in October, 1951 appellant submitted the barge 
G-1 for annual inspection. A new Certificate of Inspection 
was issued to the barge providing for its navigation as an 
unmanned tank barge for one year on the Great Lakes 
and inland waters (App. 19, Ex. E-2). This certificate 
in turn was amended on December 12, 1951 by further ex- 
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tending the route; this amendment also provided that in 
coastwise operations with the tug Carport, the lights of a 
single vessel should be carried (App. 19, Ex. E-2). 

On or about December 20,1951, appellees suddenly with¬ 
drew the amendment dated December 12,1951 to the Certifi¬ 
cate of Inspection of the barge (App. 3). On the follow¬ 
ing day they issued a further amendment containing de¬ 
tailed crew requirements for the tug Carport (App. 4, 20, 
Ex. E-2). There had been no crisis, drastic change or de¬ 
velopment in the operations of these vessels which can ac¬ 
count for the change in the attitude of the Coast Guard 
which took place between the 12th and 21st of December, 
1951 (App. 4, 14). Appellant appealed to Coast Guard 
Headquarters from the requirements imposed by the amend¬ 
ment of December 21, 1951 (App. 20). 

In a letter dated January 30, 1952, appellee Shepheard, 
by direction of appellee O’Neill, stated to appellant (App. 
5): 

“• • • the Officer in Charge, Marine Inspection at 
Philadelphia, where the G-1 is presently Ijdng, will be 
instructed by carbon copy of this letter to lift the pres¬ 
ent certificate of inspection and, upon proper applica¬ 
tion, to inspect the G-1 and Carport as a tankship.” 

On or about February 6, 1952, appellees issued another 
amendment to the Certificate of Inspection of the barge 
G-1 dispensing with the requirement for a licensed third 
assistant engineer contained in the amendment of Decem¬ 
ber 21, 1951 and further permitting the barge to navigate 
a direct route across the Gulf of Mexico between Key West 
and Gulf ports (App. 5, Ex. E-2). 

On or about March 7, 1952, appellees caused the Cer¬ 
tificate of Inspection, together with all amendments, of 
the barge G-1 to be lifted, withdrawn and physically re¬ 
moved from the vessel (App. 5). The barge G-1 was thus 
immobilized and the Carport was thus prevented from oper¬ 
ating with the barge. 
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This action was instituted April 3, 1952 by the filing 
of a complaint in which appellant sought a declaratory 
judgment and temporary and permanent injunctive relief 
against appellees, the officials principally charged with ad¬ 
ministering and supervising the Coast Guard inspection 
laws (App. 1-2, 8-9). Simultaneously appellant made a 
motion for a preliminary injunction based upon the veri¬ 
fied complaint and a supporting affidavit (App. 9-14). 
Shortly thereafter appellees moved for summary judg¬ 
ment upon numerous supporting papers (App. 15-36). Ap¬ 
pellant then cross-moved for summary judgment upon two 
additional affidavits and several exhibits (App. 40-50). 
Prior to determination of the motions appellees furnished 
certain additional exhibits to the Court and appellant pro¬ 
vided a photograph of the tug Carport which photograph 
was incorporated into the record, although not marked as 
an exhibit. Appellees never served or filed an answer to 
the complaint in the Court below. 

The opinion of the District Court (David A. Pine, Judge) 
held for the appellees, stating in part (App. 52) :* 

“I am therefore of the opinion that defendants acted 
not only reasonably but also correctly in construing 
the term ‘vesseP to comprehend the two unique craft 
when operated as a single unit, and in classifying them 
accordingly as a vessel subject to inspection and certi¬ 
fication.’’ 

The order entered after the filing of that opinion granted 
appellee’s motion for summary judgment and denied both 
of appellant’s motions (App. 53). This appeal followed 
(App. 53). The parties have stipulated and the District 
Court has ordered that two copies of each of the photo¬ 
graphs and photostats filed in the Court below be trans¬ 
mitted to the Court of Appeals (App. 54, 55). 

• The opinion of the District Court is reported as Cargo CarrierM, lac. 
V. SnydeTf 104 F. Supp. 258 (D. D. C. 1952). Beferenees to the opinion 
in this brief are to the pages in the Joint Appendix. 
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STATUTES AND RULE INVOLVED 

It is appellant's position that there is no statute which 
empowers appellees to take the actions complained of in 
this lawsuit. The District Court opinion (App. 50-52), 
however, adopted the position of appellees, presented in 
a supplemental memorandum to that Court, that the follow¬ 
ing statutes are controlling: 

Act' of June 20, 1936, c. 628, 49 Stat, 1544 (1936), 46 U.S.C. 
^367 (1946) 

‘ ‘ § 367. Seagoing vessels propelled by internal-com¬ 
bustion engines. 

“Existing laws covering the inspections of steam 
vessels are made applicable to seagoing vessels of 
three hundred gross tons and over propelled in whole 
or in part by internal-combustion engines to such ex¬ 
tent and upon such conditions as may be required by 
the regulations of Commandant of the Coast Guard: 
Provided, Thai this section shall not apply to any ves¬ 
sel engaged in fishing, oystering, clamming, crabbing, 
or any other branch of the fishery or kelp or sponge 
industry: Provided further. That as to licenses re¬ 
quired for masters and engineers operating vessels 
propelled by internal-combustion engines operating ex¬ 
clusively in the district covering the Hawaiian Islands, 
said masters and engineers shall be under the juris¬ 
diction of the Coast Guard officials having jurisdiction 
over said waters, who shall make diligent inquiry as 
to the character, merits, and qualifications, and knowl¬ 
edge and skill of any master or engineer applying for 
a license. If the said Coast Guard officials shaH be 
satisfied from personal examination of the applicant 
' and from other proof submitted that the applicant pos¬ 
sesses the requisite character, merits, qualifications, 
knowledge, and skill, and is trustworthy and faithful, 
they shall grant him a license for the term of five years 
to operate such vessel under the limits prescribed in 
the license. The term ‘seagoing vessels’ as used in 
this section shall be construed to mean vessels which in 
the usual course of their employment proceed outside 
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the line dividing the inland waters from the high seas 
as designated and determined nnder the provisions of 
section 151 of Title 33.” 

Act of June 23,1936, c. 729,49 Stat. 1889 (1936), as amended 

by Act of Oct. 9,1940, c. 777, 54 Stat. 1028 (1940), 46 U.S.C. 

^391a (1946) 

I 391a. Fes5eZ5 having on board inflammable or com¬ 
bustible liquid cargo in bulk —(1) Vessels in¬ 
cluded. 

“All vessels, regardless of tonnage, size, or manner 
of propulsion, and whether self-propelled or not, and 
whether carrying freight or passengers for hire or not, 
that shall have on board any inflammable or combus¬ 
tible liquid cargo in bulk except public vessels owned 
by the United States, other than those engaged in 
commercial service, shall be considered steam vessels 
for the purposes of title 52 of the Revised Statutes and 
shall be subject to the provisions thereof: Provided, 
That this section shall not apply to vessels having on 
board only inflammable or combustible liquid for use 
as fuel or stores or to vessels carrying liquid cargo 
only in drums, barrels, or other packages. 

(2) Rules and regulations for handling liquid cargo. 

“In order to secure effective provision against the 
hazards of life and property created by the vessels to 
which this section applies, the Commandant of the 
Coast Guard shall establish such additional rules and 
regulations as may be necessary with respect to the 
design and construction, alteration, or repair of such 
vessels, including the superstructures, hulls, places for 
stowing and carrying such liquid cargo, fittings, equip¬ 
ment, appliances, propulsive machinery, auxiliary ma¬ 
chinery, and boilers thereof; and with respect to all 
materials used in such construction, alteration, or re¬ 
pair ; and with respect to the handling and stowage of 
such liquid cargo; the manner of such handling or stow¬ 
age, and the machinery and appliances used in such 
handling and stowage; and with respect to equipment 
and appliances for life-saving and fire protection; and 
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with respect to the operation of such vessels; and with 
respect to the requirements of the manning of such 
vessels and the duties and qualifications of the officers 
and crews thereof; and with respect to the inspection 
of all the foregoing. • • • 


• • • 

‘*(4) Certificate of inspection and permit required; 
time of indorsing permit; inspection; duration of 
permit; vessels of foreign nations; permit for 
prohibited materials. 

“No vessels subject to the provisions of this section 
shall, after the effective date of the rules and regula¬ 
tions established hereunder, have on board such liquid 
cargo, until a certificate of inspection has been issued 
to such vessel in accordance with the provisions of 
title 52 of the Revised Statutes and until a permit has 
been endorsed on such certificate of inspection by the 
Coast Guard, indicating that such vessel is in compli¬ 
ance with the provisions of this section and the rules 
and regulations established hereunder, and showing 
the kinds and grades of such liquid cargo that such 
vessel may have on board or transport. Such permit 
shall not be endorsed by the Coast Guard on such cer¬ 
tificate of inspection until such vessel has been in¬ 
spected by the Coast Guard and found to be in compli¬ 
ance with the provisions of this section and the rules 
and regulations established hereunder. • • • 

• « • 


“('T’j Penalties. 

“The owner, master, or person in charge of any ves¬ 
sel subject to the provisions of this section, or any or 
all of them, who shall violate the provisions of this 
section or of the rules and regulations established here¬ 
under, shall be subject to a fine of not more than $1,000 
or imprisonment for not more than one year, or both 
such fine and imprisonment.’’ 

Rev. Stat. ^4463 (1875) as amended 46 U.S.C. %222 
(1946) 
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“§222. Complement of officers and crew of vessels; 
penalties. 

“No vessel of the United States subject to the pro¬ 
visions of title 52 of the Revised Statutes or to the 
inspection laws of the United States shall be navigated 
unless she shall have in her service and on board such 
complement of licensed officers and crew including cer¬ 
tificated lifeboat men, separately stated, as may in the 
judgment of the Coast Guard be necessary for her s^e 
navigation. The Coast Guard shall make in the certifi¬ 
cate of inspection of the vessel an entry of such comple¬ 
ment of officers and crew including certificated lifeboat 
men, separately stated, which may be changed from 
time to time by indorsement on such certificate by the 
Coast Guard by reason of change of conditions or em¬ 
ployment. Such entry or indorsement shall be subject 
to a right of appeal, under regulations to be made by 
the Commandant of the Coast Guard, to the Command¬ 
ant of the Coast Guard, who shall have the power to 
revise, set aside, or affirm the said determination. 

“If any such vessel is deprived of the services of any 
number of the crew including certificated lifeboat men, 
separately stated, without i£e consent, fault, or collu¬ 
sion of the master, owner, or any person interested in 
the vessel, the vessel may proceed on her voyage if, 
in the judgment of the master, she is sufficiently manned 
for such voyage; Provided, That the master shall 
ship, if obtainable, a number equal to tffie number of 
those whose services he has been deprived of by de¬ 
sertion or casualty, who must be of the same grade or 
of a higher rating with those whose places they fill. 
If the master shall fail to explain in writing the cause 
of such deficiency in the crew including certificated life¬ 
boat men, separately stated, to the Coast Guard within 
twelve hours of the time of the arrival of the vessel at 
her destination, he shall be liable to a penalty of $50. If 
the vessel shall not be manned as provided in this sec¬ 
tion, the owner shall be liable to a penalty of $100, or 
in the case of an insufficient number of licensed officers 
to a penalty of $500.” 
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There is a dispute concerning the propriety of certain 
of appellee’s affidavits submitted in support of their mo¬ 
tion for summary judgment below. The controlling rule 
is Buie 56(e) of the Federal Rules of Civil Procedure. 

Fed. R. Civ. P., Rule 56(e) 

**(e) Form of Affidavits; Further Testimony. 

Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be at¬ 
tached thereto or served therewith. The court may > 
permit affidavits to be supplemented or opposed by de¬ 
positions or by further affidavits.” 

STATEMENT OF POINTS 

1. The statutes empower appellees to inspect and regu¬ 
late only vessels falling in certain defined categories. The 
Carport falls outside those categories. The District Court, 
therefore, erred in upholding the power of appellees to 
inspect and regulate the Carport. 

2. The statutes empower appellees to inspect and regu¬ 
late only single vessels. The Carport and the barge G-1 
are two vessels. The District Court erred in upholding 
the power of appellees to classify the two vessels as one 
vessel for the purposes of inspection and regulation. 

3. The District Court erred in considering in support of 
appellee’s motion for summary judgment affidavits not 
made on personal knowledge. 

SUMMARY OF ABOUMENT 

The statutes which give power to appellees to inspect 
and regulate merchant vessels are numerous and detailed. 
They ^ve appellees jurisdiction over appellant’s barge 


I 


14 


but not over the towboat, regardless of how it may be oper¬ 
ating and how it may be affixed to the barge during naviga¬ 
tion. The District Court holding that it was reasonable 
to classify appellant’s two vessels as one is addressed solely 
to the desirability of regulation, not to the powers of ap¬ 
pellees. The District Court’s reliance on administrative 
interpretation of the statutes is erroneous because these 
appellees did not interpret, but simply attempted to exer¬ 
cise other powers beyond the scope of the statutes. 

Congress has frequently considered proposed legisla¬ 
tion to end the exempt status of towboats alone and of tow¬ 
boats pushing integrated tows. It has refused to act on 
such proposed biUs. If this Court upholds the extension 
of appellee’s powers, it will be indulging in judicial legisla¬ 
tion and substituting its judgment for that of Congress. 

The cases, relied upon below, concerning the treatment 
of .two vessels for the purposes of limitation of liability, 
are not applicable to this action, because they are in a field 
where Congress has legislated generally with respect to 
all vessels. The inspection statutes, on the other hand, are 
specific as to types of vessels covered, so that they pre¬ 
clude any expansion by construction of the word “vessel”. 

Wholly aside from the foregoing, there was error in the 
consideration of appellees’ most important affidavits, since 
those affidavits were not made on personal knowledge and 
included certain factual errors. 

AEGXTMENT 

I 

The Inspection Statutes Provide No Basis Upon Which 
Appellant’s Two Vessels Can Be Classified as One 

The case at bar is essentially and solely a case of stat¬ 
utory construction. Appellees have no powers except those 
delegated to them by statute. The statutes important for 
present purposes are those dealing with inspection and 
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regulation of the merchant marine. None of those statutes 
provides a warrant for classifying appellant’s two vessels 
as one equal in size to the sum of the two and thus imposing 
on the tug Carport burdens from which it alone is exempt. 
We have found no past instance in which appellees have at¬ 
tempted any similar actions or have attempted to assert 
simUar powers. 

Even in the present situation appellees have amply dem¬ 
onstrated their own uncertainty and hesitancy about the 
course of conduct to which they have now committed them¬ 
selves. For the greater part of the period of construction 
of these two vessels the Coast Guard properly recognized 
the two vessels as such and unambiguously declared that 
the Carport was exempt from inspection. The decision 
reached at the end of August 1950 to consider the two as 
one was rescinded a little over a month later. For more 
than a year thereafter the vessels operated like other simi¬ 
lar tugs and barges—^with the unmanned barge certificated 
and the tug exempt. Suddenly, and without any emergency 
or any warning, the Coast Guard reversed its stand on De¬ 
cember 20, 1951. Between that date and March 7, 1952 
appellees (1) withdrew an amendment to the certificate 
of the barge, (2) issued a new amendment purporting to 
impose elaborate crew requirements on the Carport, (3) 
informed appellant that it must apply to have the tug and 
barge together inspected and certificated as a single tank- 
ship, and (4) withdrew the certificate of inspection from 
the barge (App. 3-5). 

This history of erratic and vacillating action by the ad¬ 
ministrative officials bears effective witness to the unsound¬ 
ness of the position appellees have now adopted and to the 
fact that appellees recognize that unsoundness. They seek 
to have appellant apply for a certificate on the two vessels 
as one. In that manner they seek to force appellant to 
agree that they may exercise powers which Congress has 
not granted them. The withholding of the certificate from 
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the barge is simply a means of coercion to force the im¬ 
proper application. If the application were made, appel¬ 
lant would no longer have any standing to attack this 
usurpation of power. Under those circumstances appel¬ 
lant had no choice but to bring the present lawsuit. 

The parties are in agreement that the barge G-1 alone 
is subject to inspection as an unmanned tank barge pur¬ 
suant to 46 U.S.C. § 391a, and that the tug Carport alone 
is not subject to inspection except in certain limited parti¬ 
culars which are not at issue. The dispute centers on the 
question of whether or not the relevant statutes give the 
appellees power to classify the two vessels, operating to¬ 
gether, as one. If they do, then there is no question but 
that that “one” would be subject to inspection under 46 
U.S.C. § 391a if it had on board inflammable or combustible 
liquid cargo in bulk. That statute alone is sufficient to 
give appellees power to control these vessels if they are 
properly classified as “one”, including the power to specify 
the complement of officers and crew pursuant to 46 U.S.C. 
§ 222 . 

The “one vessel” would also be subject to inspection 
under 46 U.S.C. §367 if it were a “seagoing vessel” as 
defined in that statute. The record, however, is silent on 
the question of whether this “one vessel” could be classi¬ 
fied as “seagoing”. Section 367 is of some interest because 
it reveals that diesel-driven vessels, however large they 
may be, are exempt from inspection if in the usual course 
of their employment they do not proceed outside the line 
dividing the inland waters from the high seas. If appellees 
are seriously interested in safety at sea and equality of 
regulation, it is strange that they do not devote their efforts 
to remedying that vast omission rather than singling out 
one private operator upon whom to force an arbitrary, un¬ 
real categorization. 

The District Court opinion upheld appellees’ determina¬ 
tion to classify the two vessels as one, because, “The units 





complement each other, and in function, design, operation, 
and appearance when joined together, they form a single 
vessel.” (App. 51) It is certainly true that architectural 
ingenuity was exercised in designing the Carport and the 
G-1, that the designs evidenced by the plans and photo¬ 
graphs in the record are unique, and that when operated 
together the two vessels present engineering advances and 
operating economies over conventional barges and pusher- 
type tugs. But these factors do not and cannot obscure 
the basic fact that the vessels here involved are a tug and 
a barge. Essentially all of appellees’ arguments, some of 
which were adopted by the District Court, are arguments 
addressed to the desirability of regulatory powers over 
these vessels, not to any showing that appellees have any 
such powers under existing statutes. 

Appellee Shepheard advanced a number of such argu¬ 
ments in his aflSdavit in support of the motion for sum¬ 
mary judgment in the court below (App. 32-36). In large 
part his arguments and conclusions are meaningless be¬ 
cause the affidavit is not based on personal knowledge, the 
affiant had not even seen the vessels, and the affidavit makes 
a number of factual errors (see Point IV, infra). At this 
point it is sufficient to demonstrate that the arguments and 
conclusions are invalid wholly irrespective of the errors 
on which they are based. 

At the conclusion of his affidavit, for instance, appellee 
Shepheard argues that the Carport, if permitted to operate 
separately, could be manned with as few as four persons, 
and that so manned it would be a hazard to other vessels 
and to waterfront facilities. The essential fallacy in the 
argument is that it is equally applicable to any barge and 
pusher-type towboat which may be operated together. The 
substitution of tumbuckles for wire ropes or for chains 
and ratchets as a means of attachment cannot convert a 
safe tow into a navigational menace any more than it can 
convert two vessels into one. 
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Nowhere do appellees state, nor can they, that conven¬ 
tional barges and towboats will be subject under existing 
statutes to the same treatment as the G-1 and the Carport. 
With respect to such vessels, appellees must concede that 
the argument is one directed toward the need for addi¬ 
tional or remedial legislation—one which may only be ad¬ 
vanced before the appropriate committees of Congress. 
The same conclusion is necessarily true for these two ves¬ 
sels just as it is for more traditional models. The argu¬ 
ment cannot properly be considered by this Court. 

What appellees have done is to secure from the District 
Court judicial sanction for the ^‘retrospective expansion 
of meaning’^ which they have given to the word “vessel” 
as used in the statutes. That determination must be re¬ 
versed. The Supreme Court has frequently condemned 
such judicial legislation or judicial approval of admin¬ 
istrative legislation. One of the more succinct expres¬ 
sions of that condemnation was given by Mr. Justice 
Frankfurter in Addison v. Holly EiU Fruit Products, Inc., 
322 U. S. 607 at 617-618 (1944); 

“For we are here not dealing with the broad terms 
of the Constitution ‘as a continuing instrument of gov¬ 
ernment’ but with part of a legislative code ‘subject 
to continuous revision with the changing course of 
events.’ United States v. Classic, 313 U. S. 299, 316. 

“Legislation introducing a new system is at best 
empirical, and not infrequently administration reveals 
gaps or inadequacies of one sort or another that may 
call for amendatory legislation. But it is no warrant 
for extending a statute that experience may disclose 
that it should have been made more comprehensive. 
‘ The natural meaning of words cannot be displaced by 
reference to difficulties in administration.’ • • • 


• • • 

“While the judicial fxmction in construing legisla¬ 
tion is not a mechanical process from which judgment 
is excluded, it is nevertheless very different from the 
legislative function. Construction is not legislation 





and must avoid ‘that retrospective expansion of mean¬ 
ing which properly deserves the stigma of judicial 
legislation.’ Kirschbaum Co. v. Walling, 316 U. S. 517, 
522. To blur the distinctive functions of the legisla¬ 
tive and judicial processes is not conducive to respon¬ 
sible legislation.” i 

At another point in his afiSdavit, appellee Shepheard 
states that the decision to treat these two vessels as one 
was based on the fact that they were connected so as to 
have a common draft, “and in my opinion it makes no I 
difference how that common draft is arrived at, whether ! 
it be by riveting, welding, or as in this case, by bolting.” i 
(App. 34). The emphasis on the common draft is difficult 
to understand. It is, of course, readily possible by ballast¬ 
ing or loading to achieve a common draft for any barge 
and pusher-type towboat. Certainly such vessels cannot ' 
become one for the purposes of regulation by appellees. 
The emphasis then must be on the method of securing the 
two vessels together. But the comparison is both unreal- | 
istic and wrong. The tumbuckles used on these vessels 
must be contrasted with the hawsers and metal cables or 
the chains and ratchets, all of which are familiar to all i 
bargemen. When that correction is made, it is clear that 
appellees have simply drawn a distinction which is not a 
difference under the controlling statutes. 

The fact remains that any judicial approval for the 
classification of these two vessels as one necessarily means 
that all barges and pusher-type towboats can, and perhaps 
must, similarly be classified as one. Once the scope of 
such a decision is pointed out, it is readily apparent why 
that result cannot be achieved within the ambit of exist- i 

I 

ing statutes. It is for Congress to determine whether or 
not the inspection and regulation authority of the Coast 
Guard should be expanded in that manner. The decision 
by Congress as to what vessels are subject to inspection 
and regulation cannot be set aside by a decision by ap- 
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pellees as to what vessels they would like to inspect and 
regulate. 

A related difficulty is presented by the practical conse¬ 
quences for these two vessels if the decision of the District 
Court were to be affirmed. When the two are separated, 
the Carport would become of a vessel and the barge 
would become % of a vessel. The barge would have to 
secure a separate and different certificate of inspection 
every time it were to be used without the Carport or pre¬ 
sumably, every time it were to be pulled by the Carport 
from ahead. The Carport, on the other hand, would carry 
a certificate of inspection but the certificate would be un¬ 
necessary and inoperative if and when the Carport were 
operating alone, or operating with another barge or barges 
or were pulling the barge G-1 from ahead. In those cir¬ 
cumstances the certificate could be ignored, at least that 
could be done if the master of the Carport were able to ex¬ 
plain the maze to the minor Coast Guard officers in the 
area where the change took place. 

The practical consequences for appellant and the diffi¬ 
culties which the operators of the vessels would run into 
at various inspection points are too numerous to mention. 
No one can predict the cost of the delays which would 
occur every time the barge had to change its certificate. 
W’ith respect to one aspect, the crew requirements, it is 
obvious that appellant would have to retain and pay at 
all times the full crew called for by the combined certifi¬ 
cate of inspection. To do otherwise would be folly be¬ 
cause a competent crew cannot be picked up on short notice. 
This situation, then, would result in a totally improper 
and unwarranted handicap for the Carport in any opera¬ 
tions which it might undertake in the future. 

It must be repeated that the same harsh results should 
necessarily be imposed on all barges and pusher-type tow¬ 
boats if the decision of the District Court is to stand. The 
result would be widespread economic loss and the prolifera- 
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tion of administrative disputes. If there be any ojffsetting 
beneficial results which would occur, they are a fit subject 
for submission to Congress in support of remedial legisla¬ 
tion, not for submission to this Court. 

On the question of how two vessels can become one, the 
District Court refers to the doctrine of administrative in¬ 
terpretation in the following words (App. 51): 

“Plaintiff claims that defendants do not have the 
statutory power to classify the two craft as one and 
subject them as a unit to burdens which singly they are 
not required to carry. According to my view, how¬ 
ever, there is no question as to the power of the defend¬ 
ants, if the two, when operated as a unit, can reason¬ 
ably be considered a single ‘vessel,’ to which the laws 
covering inspections are made applicable, for it has 
long been settled that, when the performance of official 
duty requires an interpretation of the law which gov¬ 
erns that performance, the interpretation placed by 
the officer upon the law will not be interfered with 
unless it is clearly wrong and the official action arbi¬ 
trary and capricious. {Hammond v. Hull^ 76 U. S. App. , 
D. C. 301, 303, 131 F. 2d 23, 25, and cases collected 
therein).” 

If the quoted enunciation were to be accepted as “set¬ 
tled” law, it would still be appellant’s position that the 
administrative decision here presented for review can and 
should be overturned. The District Court adverts to facts 
which, if they demonstrate anything, demonstrate not why 
or how two vessels can become one but rather why Congress 
might have elected to classify tugs and barges together as 
a single vessel. But Congress did not do so. There is, 
therefore, no question of statutory interpretation. What 
appellees did was “clearly wrong”, because beyond the 
powers granted them. To the extent that appellant must 
show arbitrariness and caprice, it is as clearly shown by 
the simple fact of action however well motivated, beyond 
the statutory grant of power, as it would be by showing 
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a whimsical use of powers committed to appellee’s discre¬ 
tion. To show that action by an administrative oflScer is 
ultra vires is, by itself, sufl&cient to necessitate the reversal 
and annulling of that action, without reference to any other 
circumstances or any otiier test. 

The statement of the District Court, quoted above, is, 
we submit, applicable to other fact situations and other ad¬ 
ministrative actions but not to the case at bar. The clear 
fact present here, a fact which no amount of terminological 
legerdemain can hide, is that these two vessels are two and 
that appellees are empowered by statute to inspect and 
regulate only single vessels. Admittedly, when the per¬ 
formance of oflBcial duties by administrative officers re¬ 
quires an interpretation of the governing statute, the in¬ 
terpretation made by the administrative officers is entitled 
to respect. This much may be conceded without reference 
to the confused and confusing doctrine of administrative 
“expertise”. But we do not have that situation here. In 
the case at bar appellees have attempted not to interpret 
the inspection statutes but to enlarge them to cover matters 
neither contemplated nor covered by Congress. 

On this subject the Supreme Court has spoken author¬ 
itatively. The opinion in Social Security Board v. Nierotko, 
327 U.S. 358, 369-370 (1946), states: 

“Administrative determinations must have a basis 
in law and must be within the granted authority. • • • 
An agency may not finally decide the limits of its stat¬ 
utory power. That is a judicial function. • • • 

“We conclude, however, that the Board’s interpre¬ 
tation of this statute to exclude back pay goes beyond 
the boundaries of administrative routine and the stat¬ 
utory limits. This is a ruling which excludes from the 
ambit of the Social Security Act payments which we 
think were included by Congress. It is beyond the 
i permissible limits of administrative interpretation.” 

In that case the Supreme Court prevented the Social Se¬ 
curity Board from excluding something within the coverage 
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of the statute. In this case we ask this Court to prevent the 
appellees from including something not within the cover¬ 
age of the statute. The applicable and relevant principle 
is the same. The result should be the same. It should 
not be influenced by any bogeyman of “administrative in¬ 
terpretation.” 

The earlier Supreme Court cases cited in the Nierotko 
opinion, but excluded from the quotation here illustrate the 
development of the line between statutory interpretation 
and overstepping the statutory limits. 

This Court, in an able synthesis of prior decisions, has 
summarized the situations which call for Judicial interven¬ 
tion. Proctor S Gamble Co. v, Coe, 68 App. D. C. 246, 249- 
50, 96 F. 2d 518, 521-22 (1938): 

“The following tests have been used to uphold the 
exercise of Judicial restraint upon executive action 
under valid laws: (1) Where an oflScer, insisting that 
he has the warrant of the statute, is transcendmg its 
bounds, and thus unlawfully assuming to exercise the 
power of government * * *; (2) where an officer at¬ 
tempts to enlarge his power, or to usurp power * * *; 
or (3) where his act is based upon a clear mistake of 
law • • •; (4) where the action of the officer or admin¬ 
istrative body is clearly beyond its power and in viola¬ 
tion of the statute * * *; (5) where an officer has acted 
or threatens to act, in a capricious or arbitrary man¬ 
ner • • •; (6) where the act of the officer, ‘under any 
view that could be taken of the facts that were laid 
before him , was ultra vires, and beyond the scope of 
his authority [and] he has no power at all to do the 
act complained of, he is as much subject to an injunc¬ 
tion as he would be to a mandamus if he refused to do 
an act which the law plainly required him to do’.” 
(Citations omitted.) 

We believe that the facts in the present case bring the 
administrative actions of appellees within all of those six 
categories and therefore require that the Judgment of the 
District Court be reversed. 
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The Legislative History of the Inspection Statutes Demon¬ 
strates That the Tng Carport is Exempt from the Kind 
of Inspection and Eegnlation Which Appellees are Im¬ 
posing On It. 

We can find nothing in the text or context of the stat¬ 
utes here under consideration to manifest a purpose that 
the word ‘‘vessel” should mean “vessel or two vessels 
fastened to each other”. We have found no indication of 
a Congressional purpose to allow the regulation of the Car¬ 
port which appellees seek. The legislative history is 
equally void of any indication of such an intent. To the ex¬ 
tent that a pattern can be discerned in the congressional 
history of the numerous inspection bills introduced in re¬ 
cent years, it manifests a contrary intent. 

Both 46 XJ.S.C. 367 and 46 U.S.C. § 391a were enacted 
by the 74th Congress, 2d Session, and became law in 1936. 

A year earlier the 1st Session of the same Congress had 
considered bills which would have subjected all diesel- 
powered towing vessels to all of the applicable provisions 
of the inspection laws relating to steam vessels. H. R. 
2908, 6037, 6203; S. 2001; H. E. Rep. No. 1321; Sen. Rep. 
No. 777; Hearings before Committee on Merchant Marine 
and Fisheries on Safety of Life and Property at Sea, Part 
I, Revision of Inspection Laws, 74th Cong., 1st Sess. (1935). 
None of these bills became law despite supporting testi¬ 
mony on behalf of the Bureau of Navigation and Steamboat 
Inspection * (which sponsored H. R. 6037), and despite the 

* The Bcrean of Navigation and Steamboat Inspection was created 
in 1932 by the consolidation of an earlier bureau and service. Act of 
June 30, 1932, c. 314, 47 Stat. 416 (1932). Its functions, with respect 
to inspection, certification and regulation of the merchant marine, were 
the same as those now exercised by the Coast Guard. In 1946 these 
and other functions of the Bureau and of certain other agencies were 
transferred to the Coast Guard and the Bureau was abolished. 1946 
Reorg. Plan No. 3, 11 Fed. Reg. 7876, 60 StaL 1097 (1946), 6 U.S.CJ\.., 
note to § 133y-16 (1960 Cum. Supp.). These functions were vested in 
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fact that the semi-exempt status of vessels like the Car¬ 
port was clearly pointed out in the House Committee Re¬ 
port: 

“Hearings were held on the House bill and testi¬ 
mony disclosed discrimination in favor of Diesel-oper¬ 
ated towing vessels which are subject to inspection 
laws to a limited extent while competitive steam ves¬ 
sels of the same size are subject to full inspection and 
regulation.” (H.R. Rep. No. 1321, 74th Cong., 1st 
Sess. (1935)) 

At the 2nd Session of the 74th Congress a number of 
other bills to expand inspection and regulatory powers were 
considered. See Hearings before Committee on Merchant 
Marine and Fisheries on H. R. 6189,6202, 6203,7319,10,000, 
74th Cong., 2d Sess. (1936). These comprehensive meas¬ 
ures were not passed. One of the reasons may have been 
the following statement in the Committee Report on the 
bill which subsequently became 46 TJ.S.C. 367: 

“The Bureau of Navigation and Steamboat Inspec¬ 
tion is working on plans for conferences during this 
year at which there will be considered a thorough re¬ 
vision of all laws pertaining to motorboats, vessels 
under 300 tons propelled by internal-combustion en¬ 
gines, and the smaller steam vessels. These plans con¬ 
template licensed certificated ofiBcers, engineers, and 
will take under consideration all boats on inland waters 
and the high seas. It is expected that as a result of 
their studies, additional legislation will be submitted at 
the next session of Congress.” (H. R. Rep. No. 2505, 
74th Cong., 2d Sess. 2-3 (1936)) 

So far as we have been able to determine, those expecta¬ 
tions have never been realized. Not only has there been no 

the Secretary of the Treasury by 1950 Beors. Plan No. 26, 15 Fed. Be?. 
4985, 64 Stat. 1280 (1950), 5 n.S.CA., note to § 241 (1950 Cum. Supp.). 
The Secretary, in turn, immediately directed that the Coast Guard and 
its ofi^rs should continue to i>erform the same functions as before the 
vesting. Treasury Dept. Order No. 120 (July 81,1950), see 46 U.S.C.A., 
note to § 1 (1951 Supp.). 
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“thorougli revision” but there have not even been any im¬ 
portant or far reaching amendments since the two 1936 
additions with which we are concerned in this lawsuit. The 
inspection laws continue to present a tangle maze of incon¬ 
sistent regulations—illogical both because of the piecemeal 
legislation and because of the pervading anachronisms. 
One point, however, remains clear: Congress has re¬ 
peatedly considered, and has repeatedly rejected, bills 
which would give appellees the powers over the Carport 
which they now attempt to arrogate to themselves by ad¬ 
ministrative fiat. 

The 75th Congress had before it, but refused to pass, a 
number of motorboat bills, a number of bills dealing with 
manning requirements, and one omnibus inspection bill 
(S. 2580, 75th Cong., 1st Sess. (1937)). The motorboat 
bills are of little importance here (in view of the subse¬ 
quent passage of the Motorboat Act of 1940, 54 Stat, 163, 
46 U.S.C. §§ 526-526t (1946)), except for the light they shed 
on the attitude of appellee Shepheard, then Acting Director, 
Bureau of Marine Inspection and Navigation, Department 
of Commerce. In a memorandum of May 21, 1937 with 
respect to one of the proposed motorboat bills, he set forth 
his understanding of the scope of the inspection laws. That 
understanding is in accord with appellant’s position here 
and directly opposed to the position now adopted by him 
and the other appellees. Hearings before Committee on 
Merchant Marine and Fisheries on H. R. 5629, 7089, 8839 
and 10057, 75th Cong., 3d Sess. 8 (1938): 

“(7) At the present time, all vessels of above 15 
gross tons (including motorboats) carrying freight or 
passengers for hire, but not engaged in fishing as a 
regular business, propelled by gasoline, fluid, naptha, 
or electric motors, are subject to the provisions of sec¬ 
tion 4426 of the Revised Statutes (46 U.S.C. 404) rela¬ 
tive to the inspection of hulls and boilers and carrying 
engineers and pilots. In addition, seagoing vessels of 
300 gross tons and over propelled in whole or in part 
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by intemal-combustion engines, are subject to inspec¬ 
tion as provided in the act of June 20, 1936 (Public, 
No. 722, 74tb Cong. 46 Stat. 1544). There is no other 
provision for the inspection of motorboats or of ves¬ 
sels which are propelled by internal-combustion en¬ 
gines except that contained in section 4399^ R.S. (46 
U.S.C. 361), 05 amended by the act of June 13, 1933, 
which permits the inspection of boilers and unfired 
pressure vessels on vessels propelled by internal-com¬ 
bustion engines (Emphasis supplied) 

The manning bills were primarily designed to extend the 
3-watch system (see Act of March 4,1915, c. 153, 38th Stat. 
1164 (1915), as amended, 46 U.S.C. §673 (Supp. IV to 
1946 ed.)) to smaller vessels, including, in certain instances, 
all tugs. H. R. 6745, 8874, 9588; S. 4132; H. R. Rep. No. 
2753; Sen. Rep. No. 1990; Hearings before Committee on 
Merchant Marine and Fisheries on H. R. 6745, 8774 and 
9588, 75th Cong., 3d Sess. (1938). None of these bills was 
enacted into law even though the predecessors of the pres¬ 
ent appellees gave their support to at least the Senate 
bill. One or more of those bills would have been sufficient 
to give appellees the power to impose some of the require¬ 
ments on the Carport which they now claim the right to 
impose despite the refusal of Congress. It is at least in¬ 
teresting to note the collateral effects of such requirements 
—effects which were vividly brought to the attention of 
Congress. Hearings, supra, passim. If the 3-watch sys¬ 
tem were law for all tugs, and if an accident occurred when 
a master or chief engineer had been on duty for more than 
eight hours, then the owner would have the burden at law 
of showing that the officer’s violation not only did not con¬ 
tribute, but could not have contributed to the happening 
of the accident. Since that burden of proof is virtually im¬ 
possible to sustain, the consequences could well be vitia¬ 
tion of insurance and loss of the right to limitation of lia¬ 
bility. Congress elected not to extend those harsh conse¬ 
quences to the owners of tugs and small vessels. Yet ap- 
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pellees, without statutory warrant, now seek to impose them 
on the owner of the Carport alone. 

In the 76th Congress the legislators again refused to pass 
bills which would have subjected tugs of the class of the 
Carport to full inspection. H. R. 1809, 3837; Hearings be¬ 
fore Committee on Mercha/nt Marine and Fisheries on E. R. 
1785y 1795,1809,3837 and 2398, 76th Cong., 1st Sess. (1939). 
As an example of the scope of these bills, H. R. 1809 pro¬ 
posed to amend R. S. 4426 (46 U.S.C. § 404 (1946)) to read 
as follows: 

“That from and after three months after the date 
of the approval of this Act, all vessels of above fifteen 
gross tons propelled by machinery, the propulsion 
' power of which is other than by steam, shall be subject 
to all of the provisions of the laws governing the Steam¬ 
boat Inspection Service or relating to steam vessels, 
insofar as they may be applicable thereto.” 

Also in the 76th Congress, there were presented certain 
bills dealing with manning requirements which would have 
extended the 3-watch provisions in a manner similar to 
the bills considered in the previous Congress. S. 1358, 
2305; Sen. Rep. 1400, 1603, 76th Cong., 3d Sess. (1940). 
The Bureau of Marine Inspection and Navigation clearly 
recognized the additional burdens which would have been 
imposed on tug owners and operators if these bills had 
been enacted into law. See Sen. Rep. 1400, supra. 

The subsequent sessions of Congress contain a number 
of similar examples of proposed legislation. In order to 
avoid undue burden on the Court, we shall not review them 
in detail. It is significant, however to note that several 
ditferent attempts were made to eliminate the 300-ton limi¬ 
tation contained in 46 U.S.C. 367. H. R. 4843, 80th Cong., 
2d Sess. (1949); S. 2566, 81st Cong., 1st Sess. (1950). If 
these bills, or others like them had been passed, the effect 
would have been to extend the inspection laws to all “sea¬ 
going” tugs regardless of tonnage. There, again. Congress 
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refused to grant appellees even a limited part of the powers 
which they are now assuming to exercise over the Carport. 

In the most recent Congress a number of bills were in¬ 
troduced which would have had the effect of amending 
46 U.S.C. § 367 or 46 U.S.C. 404 so as to subject the Car¬ 
port to inspection. H. E. 2317, 3646, 3657; S. 647, 1286, 
82nd Cong., 1st Sess. (1951). None of these passed. The 
House bills were the subject of intensive study and exten¬ 
sive testimony in Hearings before the Subcommittee on 
Maritime Affairs of the Committee on Merchant Marine amd 
Fisheries on H. R. 2316, 2317, 3646 and 3657, 82d Cong., 1st 
Sess. (1951). The Acting Secretary of the Treasury in¬ 
dicated the views of his Department on the need for re¬ 
vising the inspection laws in the following words: 

“Enactment of the amendment proposed by H. R. 
3646 would complicate enforcement of the present pro¬ 
visions of R. S. 4426 (46 U.S.C. 404), without any ma¬ 
terial improvement in safety conditions at sea. Marine 
accidents in the past decades no not indicate that in¬ 
spection of commercial towboats of more than 400 
horsepower would have had an appreciable effect in 
preventing fatalities or damage to property at sea. 

“It is believed that the greatest danger to safety of 
life at sea at the present time results from the fact 
that vessels under 15 gross tons, propelled by machin¬ 
ery, and carrying more than 12 passengers for hire 
are not subject to inspection. It would seem that the 
first step in improving conditions relating to the safety 
of life at sea, in regard to small craft, would be to re¬ 
quire the inspection of this class of passenger-carry¬ 
ing vessel. It is believed that the inspection laws could 
be effectively administered if vessels carrying more 
than 12 passengers for hire were made subject to 
existing laws covering the inspection of steam vessels.” 
{Hearings, supra, at p. 7) 

The significant point in this presumably authoritative state¬ 
ment is that the Treasury Department, some seven months 
before it suddenly decided that appellant’s innocent tow- 
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boat should be made a whipping boy, had recognized that 
such towboats were exempt from inspection and had an¬ 
nounced that the exemption made no appreciable difference 
with respect to safety at sea. Since the real danger ap¬ 
parently is offered by small passenger carrying vessels, we 
cannot understand why appellees did not reach out to try 
to assume power over them instead of concentrating on the 
Carport. 

During the course of the hearings before the House com¬ 
mittee in June 1951 on these inspection bills, the presi¬ 
dent of the National Marine Engineers’ Beneficial Asso¬ 
ciation made a strong plea for extending the inspection 
statutes so as to cover the very fact situation here at issue. 
Tne witness first summed up the present status of the law 
and the diesel-towboat exemption: 

“(2) Any vessel of above 15 gross tons carrying 
freight for hire is subject to hull, and boiler inspection, 
and to statutory provisions requiring the employment 
of licensed pilots and engineers, regardless of the 
♦ waters she plies, but vessels up to and over 1,000 gross 

tons engaged in the transportation of huge quantities 
of freight are not subject to inspection because the 
I freight is carried in barges affixed to the vessel by 
hawsers or other means. A ticklish legal problem was 
recently faced by the Coast Guard when the question 
arose whether the new Harry Truman, one of the most 
powerful towboats on the Mississippi River system, 
consisting of an integrated towing unit comprising a 
long spoon-shaped bow, as many as nine barges 
and a separate bow, the barges being affixed for the 
voyage between the bow and the propelling unit, came 
under the inspection laws. It was eventually decided 
that the present statute did not cover such a vessel 
combination. Yet certainly if there is logic in cover¬ 
ing vessels over 15 gross tons carrying freight for 
hire by the inspection laws regardless of the mode of 
propulsion, vessels of this type and indeed all towing 
vessels should likewise be covered. 



31 


“ (3) All vessels regardless of tonnage, size, manner 
of propulsion, or lack of propulsion machinery are sub¬ 
ject to inspection if they carry inflammable or com¬ 
bustible liquids. This means that the oil barges used 
on inland waters are subject to inspection. The tow¬ 
ing vessel affixed to these barges is not subject to in¬ 
spection however, if it is propelled by Diesel power.” 
{Hearings, supra, 89) 

He then went on to describe the speed and the great size 
and capacity of the numerous integrated tows engaged in 
the carriage of gasoline—tows which he described as ‘‘more 
than equivalent to a large tank vessel.” The witness sum¬ 
med up his testimony on the towboats by stating: 

“It is obvious that the over-all safety of all phases 
of the handling and movement of gasoline cargoes 
would be improved if all the vessels were subject to 
inspection laws and all the officers certified as com¬ 
petent to perform their duties and subject to the pen¬ 
alty of suspension or revocation of their certificate if 
found wanting.” {Hearings, supra, 90) 

We call this testimony to the Court’s attention for two 
reasons. First, it removes any doubt there may be of 
the fact that Congress has been fully apprised of the 
exempt status of the Carport and similar towboats. By its 
refusal to amend the laws, whatever the reason may be. 
Congress has made the decision and the final decision which 
should govern this case. Second, the situation revealed 
in that testimony may suggest the reason for appellees’ 
drastic and unwarranted action against the Carport and 
the G-1. Appellant’s two vessels may be simply guinea 
pigs. If appellees succeed here, they can then move on to 
the coverage of all integrated tows. They will then have 
secured the full power which Congress has refused them. 

In 1937 the Supreme Court stated: 

“It is manifest that Congress carefully considered 
the application of existing laws and decided to what ex- 
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tent its field of regulation should be widened. Con¬ 
gress decided to extend its regulation as to motor- 
driven vessels only to those of the specified class.” 
{Kelly V'. Waslixngton, 302 U. S. 1, 7 (1937)) 

The situation remains the same today. The foregoing 
brief review shows that Congress has had a number of sub¬ 
sequent opportunities and requests to change the situation 
but has chosen not to do so. The decision of the District 
Court now up for review has usurped the legislative func¬ 
tion and, further, has exercised it in a manner contrary to 
the apparent intent of Congress. 

m 

The Treatment of Barges and Towboats for the Purposes 
' of Adjudicating Tort or Contract Liability Provides no 
Support for the District Court Decision in the Instant 
Case. 

Lacking any case law dealing with the inspection stat¬ 
utes, the opinion below buttresses its conclusion that these 
tvro vessels are one by the following statement of unrelated 
law (App. 52): 

“Although not entirely in point, support for this 
view is found in Sacramento Navigation Co. v. Salz, 
273, U. S. 326, where the question under consideration 
was whether a tug and a barge could be considered a 
single vessel within the meaning of that term in the 
Harter Act, 27 Stat. 445. Therein the Court stated 
the question to be ‘whether the barge alone or the com¬ 
bination of the tug and the barge was the vessel trans¬ 
porting,’ and held that, ‘The fact that we are deal¬ 
ing with vessels, which by a fiction of the law are in¬ 
vested with personality, does not require us to disre¬ 
gard the actualities of the situation, namely, that the 
owner of the tug towed his own barge as a necessary 
incident of the contract of affreightment, and that the 
transportation of the cargo was in fact effected by their 
joint operation.’ See also The Fred W. Chase, D. C. 
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S. C., 31 Fed. 91; the Columbia, C.C.A. 9, 73 Fed. 226; 
and The Seven Bells, C.A.A. 9, 241 Fed. 43.” 

There is one overwhelming reason why these cases are 
completely off point and why they do not provide the sup¬ 
port which the District Court found in them. The cases 
deal with the question of liability for damages —^the liabil¬ 
ity of an owner or carrier resulting from the operation of 
two vessels however they may be joined together. That is 
a field in which Congress has legislated in general terms. 
None of the cases deals with the powers of inspection 
granted to the Coast Guard. Those powers of inspection 
are dealt with in very specific terms in a highly complex 
group of statutes. In them Congress has dealt separately 
with each type of vessel and has granted inspection powers 
to the Coast Guard only over the types of vessels particu¬ 
larly described and identified. We have found no other case 
in which it has even been suggested that such broad analo¬ 
gizing can be made applicable to overcome or enlarge the 
specific statutes of the Coast Guard. 

The impropriety of such comparisons is a matter of gen¬ 
eral recognition in other branches of the law. A unilateral 
gift for purposes of contract law may be taxable income 
under the Internal Revenue Code. Or again, “• • • within 
a single jurisdiction a person who, for instance, is held 
to be an ‘independent contractor’ for the purpose of im¬ 
posing vicarious liability in tort may be an ‘employee’ for 
the purposes of particular legislation, such as unemploy¬ 
ment compensation.” National Labor Relations Board v. 
Eearst Publications, 322 U. S. Ill at 122 (1944). The fact 
that two vessels may be spoken of as one for the purpose 
of attaching civil liability provides no warrant for a like 
classification for entirely different purposes under the de¬ 
tailed and particularized inspection statutes. 

The cases cited by the District Court cannot be under¬ 
stood without analysis of the rationale of the several deci¬ 
sional lines in which they fall. Sacramento Navigation Co. 
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V. Salz, 273 U. S. 326 (1927), was a suit against the opera¬ 
tor of a tug-steamer and a barge by the owner of goods 
carried on the barge under a contract of affreightment. 
The Supreme Court held that the operator could limit his 
liability under the Harter Act, 27 Stat. 445 (1893), 46 U.S.C. 
§'§190-196 (1946), only by surrendering both steamer and 
barge, where the goods on the barge were lost as a result of 
the steamer’s negligence. In so holding, the Supreme Court 
found the steamer and barge to be a single “vessel trans¬ 
porting merchandise” within the meaning of section 3 of 
the Harter Act, 46 U.S.C. § 192. The reason for that find¬ 
ing, however, lay in the contract between the parties, a bill 
of lading which provided for shipment “on board of the 
Sacramento Transportation [Navigation] Co.’s Barge 
‘Tennessee’, * * * with the privilege of reshipping in whole 
or in part, on steamboats or barges; also with the privilege 
of towing with one steamer, at the same time, • • • two 
or more barges, either loaded or empty.” Accordingly 
the Court reasoned: 

“Here, while there was towage service, the contract 
actually made with respondent was not to tow a ves¬ 
sel but to transport goods, and plainly that contract 
was a contract of affreightment.” (273 U. S. at 328). 

“Considering the language of the bill of lading in the 
light of all the circumstances, it is manifest that we are 
dealing with a single contract and the use of the tug 
must be read into that contract as an indispensable fac¬ 
tor in the performance of its obligations. To transport 
means to convey or carry from one place to another; 
and a transportation contract for the barge without the 
tug would have been as futile as a contract for the 
use of a freight car without a locomotive. In this 
view, by the terms of the contract of affreightment, 
in part expressed and in part necessarily resulting 
from that which was expressed, the transportation of 
the goods was called for not by the barge, an inert 
thing, but by the barge and tug, constituting together 
the effective instrumentalitv to that end.” (273 U. S. 
at 329) 
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It is readily apparent that the contractual basis in that 
decision for the liability and the construction of the statute 
has no application to the case at bar. Here we have no 
contract on the basis of which the courts can infer an im¬ 
plied consent to treat two vessels as one. The Columbia, 
73 Fed. 226 (9th Cir. 1896), and The Seven Bells, 241 Fed. 
43 (9th Cir. 1917), are similar cases and are similarly in¬ 
applicable. 

The principle of the contract cases does not apply to the 
question of limitation of liability for torts where one of 
two vessels is a completely passive instrumentality. In 
Liverpool, etc. Navigation Co. v. Brooklyn Terminal, 251 
U. S. 48 (1919), the Supreme Court decided that when a 
tort action by a third party was brought against the owner 
of a tug and barge (car float) for damages caused when 
the barge hit the third party’s vessel the owner could 
limit his liability to the tug alone since it was the moving 
factor. The opinion, by Mr. Justice Holmes, states in part 
(251 U. S. at 52, 53-54) : 

‘‘The car float was the vessel that came into contact 
with the Vauban, but as it was a passive instrument in 
the hands of the Intrepid that fact does not atfect the 
question of responsibility. The James Gray v. The 
John Fraser, 21 How. 184. The J. P. Donaldson, 167 
U. S. 599, 603, 604. The Eugene F. Moran, 212 U. S. 
466, 474, 475. Union Steamship Co. v. Owners of the 
‘AracanJ L.R. 6 P.C. 127. The rule is not chang^ by 
the ownership of the vessels. The John G. Stevens, 
170 U. S. 113, 123. The W. G. Mason, 142 Fed. Rep. 
913, 917. 212 U. S. 466, 475. L.R. 6 P.C. 127, 133. 
These cases show that for the purposes of liability 
the passive instrument of the harm does not become 
one with the actively responsible vessel by being at¬ 
tached to it. • • • 


# • • 

“The words of the statute are ‘The liability of the 
owner of any vessel for any • • • injury by collision 
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• • • shall in no case exceed the amount or value of 
the interest of such owner in such vessel/ The literal 
' meaning of the sentence is reinforced by the words 
‘in no case/ For clearly the liability would be made 
to exceed the interest of the owner ‘in such vessel’ if 
you said frankly, In some cases we propose to count 
other vessels in although they are not ‘such vessel’; 
and it comes to the same thing when you profess a 
' formal compliance with the words but reach the result 
by artificially construing ‘such vessel’ to include other 
vessels if only they are tied to it. • • •” 

The distinction betw'-een the two types of cases was recog¬ 
nized and spelled out in the opinion in the Salz case (273 
U. S. at 332). 

In fact, the doctrine of the Salz case and like cases in¬ 
volving contracts of affreightment does not even apply to 
the related situation involving contracts of towage. See 
The Independenty 122 F. 2d 141, 143 (5th Cir. 1941), where 
the court stated: 

“The tug and the barges were not one vessel in law 
so that negligence of one could be attributed to the 
other.” 

The final decision cited in the District Court opinion is 
an elderly lower court case. The Fred W. Chaise, 31 Fed- 
91 (D.S.C. 1887). That is a tort case in which a sailing 
schooner with her sails furled under tow by a steam-tug 
was considered to be a steam-vessel for the purpose of ob¬ 
serving the rules of the road. The decision is in accord with 
a venerable line of tort cases which relies on the existence 
of motive power in one vessel and command in the other 
(the pilot in the Chase case having been aboard the 
schooner). 

In The Fred W. Chase the schooner was being pulled on 
a towline over 300 feet long. If the holding in that case 
is used to support the District Court decision here, then 
the appellees’ power is ipso facto extended so that they 
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may regulate any tug and barge as a unit no matter bow 
the two vessels may be tied together nor how far apart they 
may be. Any such result must await action by Congress. 

The multiplication of examples of the characterization 
of vessels for purposes of liability can serve no useful end. 
We must come back to the fundamental fact that here we 
are dealing with the highly specialized field of Coast Guard 
inspection statutes and nothing else. As Chief Justice 
Hughes observed in Kelly v, Washington, 302, U. S. 1 at 
4, 6-7 (1937): 

“The federal acts and regulations with respect to 
vessels on the navigable waters of the United States 
are elaborate. They were well described in the argu¬ 
ment of the Assistant Solicitor General as a maze of 
regulation. Provisions with respect to steam vessels 
are extremely detailed. 46 U.S.C., c. 14, 361 et seq. 

Provisions as to motor driven vessels are far less 
comprehensive and established only a limited regula¬ 
tion. 


“The limited application of the provisions of the 
federal laws and regulations to vessels propelled by 
internal combustion engines was recently and definitely 
brought to the attention of Congress. The report of the 
Bureau of Navigation and Steamboat Inspection showed 
that there were many large vessels of this class. The 
Committee on Merchant Marine and Fisheries of the 
House of Representatives found that this situation was 
due to the fact ‘that when the steamboat-inspection 
laws were passed, intemal-combustion-en^ne laws were 
unknown, with the result that many of the existing laws 
apply to steam vessels and under the opinion of the 
law oflScers of the department, do not apply to vessels 
operated by machinery other than by steam.’ The 
Committee added that ‘it was very doubtful whether 
under existing law lifeboats could be required on these 
motor vessels.’ To meet that situation Congress has 
provided that existing laws covering the inspections 
of steam vessels shall be applicable ‘to seagoing ve»- 







sels of three hundred gross tons and over propelled in 
whole or in part by internal-combustion engines’ to 
such extent as may be required by the regulations of 
the Board of Supervising Inspectors of Steam Vessels 
with the approval of the Secretary of Commerce. * * * 
It is manifest that Congress carefully considered the 
application of existing laws and decided to what ex¬ 
tent its field of regulation should he widened. Con¬ 
gress decided to extend its regulation cls to motor- 
driven vessels only to those of the specified class.’* 
(Emphasis supplied) 

The Carport does not come within the class to which the 
regulatory field has been extended. There is no lawful 
manner in which appellees can assert regulatory powers 
over the Carport, regardless of how desirable they think 
such regulation would be. They cannot exercise a power 
which Congress has so far refused to grant them. 

IV 

The District Court Erred in Considering in Support of 
Appellee’s Motion for Summary Judgment Affidavits not 
Made on Personal Knowledge. 

Of the various affidavits submitted by appellees to the 
Court below the ones which were the most comprehensive 
and which reached the final conclusions most directly bear¬ 
ing on the issues in this case were those by Captain Oven- 
den and appellee Shepheard (App. 17-22, 32-36). Those 
affidavits discuss a number of facts concerning the con¬ 
struction, equipment and operation of appellant’s two ves¬ 
sels and express opinions based thereon. The record does 
not reveal that either officer had ever examined appellant’s 
vessels or observed them in operation. In fact it appears 
that the officers had not even seen the vessels. 

In this situation it is abundantly clear that the factual 
statements in those two affidavits pertaining to the vessf^ls 
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fail to meet the command of Rule 56(e), Fed. R. Civ. P., 
that: 


“Supporting and opposing affidavits shall be made 
on personal Imowledge, shall set for such facts as 
would be admissible in evidence, and shall show affirma¬ 
tively that the affiant is competent to testify to the 
matters stated therein. • • •’» 

Of that requirement this Court has stated: 

“This rule plainly requires (the word ‘shall’ be¬ 
ing mandatory) that an affidavit state matters per¬ 
sonally known to the affiant. A statement in such affi¬ 
davit as to what the affiant ‘verily believes’ does not 
satisfy this requirement. Belief, no matter how sin¬ 
cere, is not equivalent to knowledge. It is further re¬ 
quired that the facts set forth in the affidavit be such 
as would be admissible in evidence should they be 
given from the witness stand during trial of that case.” 
{Jameson v. Jameson, 85 App. D. C. 176, 178, 176 F. 
2d 58, 60 (1949)). 

In the limited time available in the Court below it was 
possible to correct some of the factual errors contained in 
appellee’s affidavits. For instance the Shepheard affidavit 
flatly states (App. 35): 

“The barge, without assistance from the Carport is 
without means to discharge water which might enter 
the cargo compartments; or the cargo itself, if strand¬ 
ing or other ffisaster made it necessary to discharge 
the cargo. It has pumps, but, within itself, no power 
to operate those pumps.” 

These statements are erroneous. As shown by the affidavit 
of Captain Coombs based on personal knowledge (App. 
41-42) and by the brochure of the naval architect who 
designed the vessels (Ex. H-9, H-10), the barge is more than 
adequately equipped with independent power for operating 
pumps, anchor, lights and other equipment. 
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The Shepheard affidavit—again with no inspection of the 
barge by the affiant—states that the design of the barge 
“does not suggest that it could be safely or efficiently 
towed on a hawser from ahead under unfavorable weather 
conditions” (App. 34-35). That statement again is refuted 
by the personal examination and knowledge of Captain 
Coombs. His reasons are (App. 43-44): 

“The compartmentalization and the bulkheads on the 
barge and the independent power plant for operating 
lights, windlass and all pumps, combine to make the 
barge G-1 better equipped from a safety standpoint 
than the average tank barge which is towed on a hawser. 
At the present time there are many tank barges, some 
of them laden with gasoline, which are certificated 
as ‘unmanned’ by the Coast Guard and which operate 
on coastwise waters.” 

Captain Ovenden’s affidavit refers to the only time of 
which he is aware when the vessels were separated (App, 
20-21) and the Shepheard affidavit cites the same instance 
and draws conclusions as to the time required for separa¬ 
tion (App. 35). Both are refuted by the personal experi¬ 
ence of Captain Coombs (App. 43). The Ovenden affidavit 
begins its history of the Coast Guard consideration of 
these vessels with the adverse determination of August 
29,1950 (App. 17). This error of omission is corrected by 
the affidavit of Mr. Dorsey to which are attached copies 
of letters showing earlier inconsistent action (App. 45-50). 

The illustrative errors pointed out above serve only to 
show the reason for the requirement in Buie 56(e) that 
affidavits be based on personal knowledge and the reason 
for the emphasis this Court placed on the mandatory char¬ 
acter of that rule in the Jameson case, supra. Nor can the 
factual errors and the factual statements not based on 
knowledge be mentally lifted from these two affidavits so as 
to save what remains. Both affidavits contain opinions and 
conclusions in support of appellees’ position. Those opin- 
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ions must necessarily be based on the factual errors and 
the other inadmissible facts set forth in affidavits. When 
that circumstance is recognized, it is apparent that the 
opinions and conclusions must fall along with the improper 
factual statements on which they are based. 

There is no way in which we or this Court can ascertain 
the degree to which improper and inadmissible factual 
statements and assumptions influenced the opinions ex¬ 
pressed in the Ovenden and Shepheard affidavits or in fact 
the degree to which they influenced the decisions of appel¬ 
lees which are at issue here. Nor can we state the extent 
to which those opinions influenced the decision of the Dis¬ 
trict Court which is now on appeal. Since those opinions 
were voiced by the responsible officers of the Coast Guard 
most immediately concerned with the enforcement of in¬ 
spection statutes and regulations, it seems clear that they 
had a profound effect on the judicial determination. In 
fact, the District Court expressly gives deference to the 
“interpretation of the law” made by the administrative 
officers; the “interpretation” made by Ovenden and Shep¬ 
heard is simply their opinions that the two vessels should 
be considered as one. And those opinions rely on incom¬ 
plete and erroneous assumptions of fact. The presence of 
these improper affidavits, therefore, provides an additional 
reason why the order of the District Court granting sum¬ 
mary judgment to appellees must be reversed. 

It may be argued that the rules governing ordinary affi¬ 
davits are not applicable to the affidavits of these two Coast 
Guard officers because they are, in effect, expert witnesses 
and therefore are entitled to latitude in the expression of 
opinions and conclusions. We do not quarrel with the quali¬ 
fications of these two men as expert witnesses. We do, 
however, maintain that affidavits which are offered to ex¬ 
press the opinion of expert witnesses must meet the evi¬ 
dentiary criteria which would face such witnesses if they 
were on the witness stand. In other words, the opinions 
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must be based upon correct actual facts in the record or 
upon a hypothetical set of facts which is applicable to the 
realities at issue. Since a number of the factual assumptions 
which permeate these aflSdavits are demonstrably in error, 
the opinions cannot meet those standards. There is no 
manner in which the presence and effect of these improper 
affidavits can be rectified except by reversal of the order of 
the District Court. 


CONCLUSION 

It is respectfully submitted that the order and judgment 
of the District Court is in error and should be reversed 
with instructions to that Court to enter summary judgment 
for appellant for the relief prayed for in the complaint. 

Respectfully submitted, 


Weston B. Grimes, 

436 Bowen Building, 
Washington 5, D.C., 

Attorney for Appellant. 


John G. Dorsey, Esq., 

Dorsey, Colman, Barker, Scott & Barber, 
1300 First National-Soo Line Building, 
Minneapolis 2, Minnesota, 

Of Counsel. 
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No. 11,534 

QUESTION PRESENTED 

Whether the Coast Guard was correct in determining 
that a combination of two elements when integrated 
as a single ship in appearance and operation was in 
fact a single ship for purposes of inspection and certi¬ 
fication or if not undoubtedly correct was at least not 
so clearly wrong as to justify the court in substituting 
its opinion for that of the experts. 
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BRIEF FOR APPELLEES 


COUNTERSTATOiIEMT OF FACTS 

Appellant is the owner of a unique vessel which may 
be separated into two elements. One element has many 
of the aspects of an ordinary tubgoat, is 64 feet long 
and has a gross tonnage of 99 tons. The other element 
has many aspects of a barge of 1,892 gross tonnage. 
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But in fact, the two elements are always operated as 
a unit (App. 20) being joined together in a most com¬ 
pletely integrated fashion. A careful study of the ex¬ 
hibits reveals just how complete the integration is. Ap¬ 
pellees’ exhibits G1 to G3, which are photographs, dem¬ 
onstrate most vividly the nature of the joining. The 
first two of these pictures show the two elements before 
launching but when construction was virtually com¬ 
plete. G1 shows the barge element from the port 
quarter, and reveals the great gaping recess into which 
the tug portion as shown in G2 fits. G3 is again a view 
from the port quarter, showing the elements joined to¬ 
gether, in operation. 

Appellees’ exhibit A is a plan of the vessel, showing 
details of the two elements and the manner of joining 
them together. This exhibit demonstrates how the tug 
element not only fits completely between the great flar¬ 
ing stem wings of the barge portion, but also how it 
actually rides upon and is completely supported by an 
extension of the hold portion of the barge. It slides 
up on and then rests on oak strips in the bottom of the 
recess. Exhibit A also shows steel girders, one of which 
is attached to each side of the inboard top portion of 
the flaring stem of the barge element (which had not 
yet been put in place in Ex. Gl, App. 38) which enable 
the tug element to be effectively keyed or wedged into 
place. This method of joining may be seen too in ap¬ 
pellees’ Exhibit 10 where the triangular deck portion 
in the lower right hand comer is that girder which 
fits over a recessed portion of the deck of the tug 
element and is flush with the other part of the deck 
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visible in the photograph (App. 38). The angle be¬ 
tween the supports at the bottom and at the deck is 
such that when the propelling element is moved into 
position and is moved forward relative to the barge 
unit, it becomes wedged into position. 

The security of the joining is further assured by nu¬ 
merous tumbuckles as shown in appellees’ Exhibits B5, 
B7, B8, B9, BIO, B12 and B13, the precise position of 
which are demonstrated in the affidavit portion of Ex¬ 
hibit B (App. 15-16). 

An even more interesting device for the rigid joining 
of these two elements to form a unit is demonstrated in 
Exhibits B6, B12 and B13. Exhibit B6 shows a view 
looking toward the stem of the two elements. What 
is seen on the left of the photograph is the deckhouse of 
the motor element and that on the right is the deck of 
the barge. The imder portion of the structure in the 
center is welded to the barge and the upper portion is 
welded to the motor element. The motor element rides 
up on the barge portion and by means of the hydraulic 
pump shown in the picture a wedge, which is also 
shown, is driven between the two elements to secure a 
firm union. Exhibits B12 and B13 are stem views of 
the same device showing the wedge riding in a specially 
provided trough. 

The two units are also interdependent for purposes 
of fuel, electricity (App. 42) and ballasting, and no ex¬ 
tended trip could be xmdertaken by either unless joined 
together. The photographs, Exhibits B5, B7 and Bll, 
particularly show electrical, fuel and water ballast lines 
that run from one element to the other. The motor sec¬ 
tion alone can carry only enough fuel for six days op- 
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eration under normal conditions and relies on the fuel 
I tanks provided for that purpose on the barge element 
which extend the cruising range to twenty days (App. 
39-40). 

When the two elements are joined together the re¬ 
sulting combination has all the appearance of a single 
ship (Ex. B2, B3 and G3), has a single draft (App. 34) . 
and to all intents and purposes becomes an ordinary 
tank ship. 

When application was first made to the Coast Guard 
to treat the elements as separate units rather than as 
one, it was concluded by the Merchant Vessel Inspec¬ 
tion Division that the combination should be considered 
a single unit when operated together and should be in¬ 
spected and certified as such. “The opinion was ar¬ 
rived at because in its appearance, operation and par¬ 
ticularly its relationship with other vessels encountered 
at sea, it is no different than a conventional self-pro¬ 
pelled tank ship of equivalent tonnage.^’ (App. 17). 

Nevertheless, because of the unique character of the 
vessel, special consideration was given, and the problem 
was referred to the Merchant Marine Coimcil which 
reached the same conclusion (App. 17). Later it was 
determined that during a testing period the two ele¬ 
ments could be considered as two units, provided op¬ 
erations were restricted to inland waterways (App. 19, 
29-32). 

Still later permission was granted to continue the ex¬ 
periments at sea (App. 19) but after more than a year 
of experimentation, it was determined by the Coast 
Guard that since appellant would not agree to carry a 
crew of sufficient size and appropriate ranks and rat- 


ings for a ship of this size, no further experiments 
could be permitted and the appellant must submit to 
proper inspection and obtain appropriate certification 
in order to continue operations (App. 20). 

SUMIiCARY OF ARGUMENT 

Appellant omis and operates together two elements, 
a barge portion and a motor portion, which when so 
joined form what can only be considered a single vessel 
The elements are only designed to be operated together 
and cannot satisfactorily be operated apart. When op¬ 
erating together, the Coast Guard is clearly right in 
insisting that laws made for the purpose of insuring 
safety at sea should be applicable, and appellant should 
not be permitted to evade these safety regulations by so 
transparent a subterfuge. Appellants vessel should be 
subject to the statutory requirements for ships of the 
type which it'so closely approximates when joined to¬ 
gether. 

Even if the Court should think that another determi¬ 
nation would have been more reasonable, it cannot sub- - 
stitute its judgment for that of the experts charged 
with making the determination, since they were not 
clearly wrong. 

In any event, the determination that a tug and tow 
can be considered a single vessel has the sanction of the 
Supreme Court. 


ARGUMENT 

This Vessel Is Designed to Be Operated Only as a Unit 

The sole question in this case is whether the Coast 
Guard was authorized to find that appellant’s ship, 
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though made up of two components, was in fact one for 
purposes of inspection and operation. To put the ques¬ 
tion more accurately, the question is whether the Coast 
Guard was so manifestly wrong in its conclusion as 
to justify the Court in upsetting its determination. Ap¬ 
pellant concedes that this is the question: “That statute 
[46 U.S.C. 391] alone is sufficient to give appellees 
power to control these vessels if they are properly 
classified as ‘one’, including the power to specify the 
complement of officers and crew pursuant to 46 U.S.C. 
§ 222.” (Par. ) 

But there can hardly be in this case any question of 
the reasonableness of the determination. As Judge 
Pine so trenchantly said (104 F. Supp. 258, App. 52) : 

“I am therefore of the opinion that defendants 
acted not only reasonably but also correctly in con¬ 
struing the term ‘vessel’ to comprehend the two 
unique craft when operated as a single unit, and in 
classifying them accordingly as a vessel subject to 
inspection alnd certification. To hold otherwise 
and require the two craft to be treated as separate 
vessels would ignore realities and frustrate, by ar¬ 
tifice, the requirements of the law, the purpose of 
which is to promote safety at sea.” 

There can be little doubt but that appellant is trying 
by the device of making its ship of elements that are 
capable of being separated, to evade the inspection laws 
which are designed to assure safety at sea. Not onlv 
have the two elements never been operated separatelv.- 
but there cannot be the slightest honest intention of so 
operating them. The barge element is manifestly not 
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designed for being towed astern. It is evident even to 
the laymen that the great flariTig stem sections would 
act as huge sails to every changing wind, and that in 
any sea they would soon be smashed and bent. Further¬ 
more, water would wash into and eddy about in the 
well in which the motor element ordinarily sits and 
would add greatly to the weight to be towed as well as 
to the difficulties of maneuvering. The motor section 
is not streamlined as is any other vessel to facilitate ef¬ 
ficient operation, but has squared sides, which are 
suited only to fit it into the barge element. 

If permitted to be considered separate vessels, appel¬ 
lant could operate it as a unit with as few as four per¬ 
sons, although for simijar tankships the Coast Guard 
for purposes of safety requires a crew of 18. Further¬ 
more, such a small crew would only be required to hold 
certificates of their ability to operate motorboats. It is 
not without significance that the naval architect who 
designed this combination provided quarters for nine¬ 
teen men, a clear indication of his belief as to what 
would constitute an adequate crew (Ex. A). As Ad¬ 
miral Shepheard says in his affidavit: 

“Knowledge of seamanship, ‘rules of the road 
at sea’ and practical experience are not essential 
to obtaining such motorboat operators’ licenses. 
But, the Carport, so manned, with the Barge G-1 
ahead could meet another vessel, carrying pas¬ 
sengers or valuable cargo, and because of the de¬ 
ficiencies in the manning scale of the combination, 
cause immeasurable damage with loss of life. 
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“In addition to manning requirements that 
would be evaded by considering this vessel as two 
units, there are other material safety provisions 
which likewise would be circumvented and these 
could result in serious losses to waterfront facili¬ 
ties, and to Federal installations such as locks, 
bridges and canals. 

“The lights to he carried by the Carport if per¬ 
mitted to be treated as a single vessel, would be 
confusing to mariners who encoimtered her in cer¬ 
tain waters (notably the high seas) and the conse¬ 
quences of that confusion are not susceptible of 
calculation. In short, this combination might well 
be treated as a ‘nondescript’ craft which might, or 
might not be amenable to certain rules designed 
for the avoidance of collision or disaster.” 

The Court Will Not Interfere With a Reasonable Interpretation 

But, of course, the foregoing has assumed that the 
Court may exercise an independent judgment on the 
facts. Although here it would certainly reach the same 
conclusion as the Coast Guard, yet as Judge Pine 
pointed out the test is one of reasonableness of determi¬ 
nation, citing this Court as authority therefor {Ham¬ 
mond V. Hull, 76 U.S. App. D.C. 301, 303,131, F. 2d 23, 
25). The courts are particularly reluctant to infer an 
intention to subject administrative orders to judicial 
review where the facts on which they must be based 
“can only be known to an official or a body having wide 
experience in such matters and ready access to the 
means of information”, and where any conclusions 
reached are “not entirely susceptible of proof or dis- 
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proof,’’ (Williamsport Wire Rope Co. v. United States, 
277 U. S. 551, 561), or are “delicate, complex, arid in¬ 
volve large elements of prophecy,” (CMcago and 
Southern Air Lines v. Watermcm Steamship Corp., 333 
U. S. 103, 111) or must be based on “an intuition of ex¬ 
perience which outruns analysis and sums up many 
unnamed and tangled impressions,—^impressions which 
may lie beneath consciousness without losing their 
worth” {Chicago, B. d O. R. Co. v. Babcock, 204 U. S. 
585, 598). 

The Courts Have Held Tugs and Tows to Be a Single Vessel 

So purely as a factual matter, there seems every 
reason to consider the Coast Guard right in determin¬ 
ing that these elements were one ship when operated 
together, but there is also some considerable support in 
law for this view. In a number of cases where there has 
been much less integration than here, the courts 
have held that a tug and tow are to be considered a unit. 
This has been held to be true in cases of ordinary tow 
where a tugboat was simply attached to a barge by a 
hawser and thus pulled it through the water. For ex¬ 
ample, in The Fred W. Chase, The City of Atlanta, de¬ 
cided as long ago as 1887 by the District Court for the 
District of South Carolina, 31 Fed. 91, the court said: 

“The tug in tow ‘being in law one vessel, and 

that vessel under steam,’...” 

and again in The Columbia, 73 Fed. 226 (CA. 9,1896) 
at 238. This case involved the question of whether a 
libel would apply both against the tug and barge even 
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though only one was actually involved in collision. The 
court held that it would, saying: 

“The tug and barge are, in law, considered one 
vessel for the purpose of the voyage in ques¬ 
tion. 

The same Ninth Circuit followed this ruling in the case 
of The Seven Bells, 241 Fed. 43, 45 (C.A. 9, 1917), 
where it said: 

“We think the launch and the barge became one 
instrumentality on the voyage.’’ 

The Supreme Court relied on these cases and others 
in the case of Sacramento Navigation Co. v. Salz, 273 
U. S. 326 (1927), where the question was whether a tug 
and a barge could be considered a single vessel under 
the meaning of that term in the Harter Act, 27 Stat. 
445. The Court stated the question to be “whether the 
barge alone or the combination of the tug and barge 
was the vessel transporting” the barley within the 
means of the Act. The Court said that: 

“The fact that we are dealing with vessels, which 
by a fiction of the law are invested with person¬ 
ality, does not require us to disregard the actu¬ 
alities of the situation, namely, that the owner of 
the tug towed his own barge as a necessary inci¬ 
dent of the contract of affreightment, and that the 
transportation of the cargo was in fact effected by 
their joint operation.” (at p. 328) 
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i further at page 329: 

“Considering the language of the bill of lading 
in the light of all the circumstances, it is manifest 
that we are dealing with a single contract and the 
use of the tug must be read into that contract as an 
indispensable factor in the performance of its obli¬ 
gations. To transport means to convey or carry 
from one place to another; and a transportation 
contract for the barge without the tug would have 
been as futile as a contract for the use of a freight 
car without a locomotive. In this view, by the 
terms of the contract of affreightment, in part ex¬ 
pressed and in part necessarily resulting from that 
which was expressed, the transportation of the 
goods was called for not by the barge, an inert 
thing, but by the barge and tug, constituting to¬ 
gether the effective instrumentality to that end.” 

At pages 330-331, the Court went on to review the va¬ 
rious cases in which tugs and barges have been con¬ 
sidered one vessel, saying as follows : 

“In the light of the decisions presently to be 
noted, the words, a ‘vessel transporting merchan¬ 
dise,’ etc., are entirely appropriate to describe the 
combination now in question, and we see no reason 
to think that Congress intended that they should 
not be so applied. This court and other federal 
courts repeatedly have held that such a combina¬ 
tion constitutes, in law, one vessel. See The North¬ 
ern BeUe, 9 Wall. 526, 528-529; The ^Civilta* and 
the ^Restless*, 103 IT. S. 699,701; The Hettie QuUl, 
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supra, [124 Fed. 667, 670]; The Columbia, 73 Fed. 
226; The Seven Bells, 241 Fed. 43,45; The Fred W. 
Chase, 31 Fed. 91, 95; The Bordentown, 40 Fed. 
682, 687; State v. Turner, 34 Ore. 173,175-176. 

“In The Northern Belle, supra, this court, 
speaking of a combination of barge and steamboat, 
said that ‘the barge is considered as belonging to 
the boat to which she is attached for the purposes 
of that voyage.’ In The ^Civilta^ and the ^Restless\ 
supra, a tug and a ship which she was towing by 
means of a hawser were held to be in contemplation 
of law ‘one vessel, and that a vessel under steam.’ 

“In The Columbia, supra, it was held that a 
barge having no motive power and a tug belonging 
to the same owner and furnishing the motive power 
constituted one vessel for the purposes of the voy¬ 
age. In that case, wheat was to be transported by 
means of the barge, and the owner of the barge and 
tug undertook the transportation. The court said 
(p. 237) : ‘As the wheat was to be carried on board 
the barge, which had no motive power, of neces¬ 
sity such power had to be supplied by the carrier. 
. . . When the tug made fast and took in tow the 
barge, to perform the contract of carriage, the two 
became one vessel for the purpose of that voyage,— 
as much so as if she had been taken bodilv on board 
the tug, instead of being made fast thereto by 
means of lines.’ It was, accordingly, held that, 
without surrendering both vessels, the owner was 
not entitled to the advantages of Revised Statutes 
§ 4283 et seq., providing for a limitation of liability 
of ‘the owner of any vessel,’ etc.” 
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To a similar effect are Thompson Towing and 
Wrecking Ass^n. v. McGregor (C.A. 6,1913), 207 Fed. 
209, 212-213; In Re O'Donnell (C.A. 2, 1928), 26 F. 
2d 334, 336; Standard Dredging Co, v. Kristiansen 
(C.A. 2, 1933) 67 F. 2d 548; The Frederick H.-The 
Catawiasa^The Mt. Airy, 4 F. Supp. 593,596 (D.C. E.D. 
N.Y., 1933); The Civilita, 13 Otto. 699; The J. H. 
Gomtier, 5 Ben. 469; The Pennsylvania, 3 Ben. 215. 

Since the courts, including the Supreme Court, have 
given recognition to the principal that a tug and barge 
operated together are to be considered a single vessel, 
how much stronger is the present case where the two 
elements are designed to be fitted together, neither one 
be suited to operating alone, and fitting together in 
such a way as to create, in appearance and operation 
a imit, so integrated that it is only with the greatest 
difficulty that it can be separated into its component 
parts. 

CONCLUSION 

Accordingly, not only has the Coast Guard, which has 
the expert knowledge to deal with such problems, 
reached a conclusion that is justifiable, but it has 
reached a conclusion that is dictated by the facts of 
the situation. 

Accordingly, the judgment for appellees should be 
affirmed. 

Charles M. Irelan, 

United States Attorney 

William R. Glendon, 

Ross O’Donoghtje, 

Assista/nt United States Attorneys 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTION 

This appeal involves solely a question of the powers 
conferred upon appellees by statute. The most striking 
aspect of the Brief for Appellees is the manner in which 
it avoids even mentioning any statute upon which they 
must rely to support their disputed action. (The sole 
reference to any such statute is at page 6 of appellees’ 
brief where they quote from appellant’s principal brief— 
and, incidentally, interpolate a wrong statutory reference.) 
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This fallacious approach by appellees commences at the 
very outset, with their statement of the question presented. 
Their question deals with the “correctness” of appellees’ 
determination that these two vessels are in fact “a single 
ship for purposes of inspection and certification.” The 
question is left in vacuo without any reference to any stat¬ 
ute wrhich permits or empowers appellees to make such a 
determination. It is respectfully submitted that appel¬ 
lant’s statement of the question presented is the one which 
correctly sets forth the problem presented to this court for 
determination. 

Appellees’ brief also fails completely to answer the 
arguments presented in appellant’s principal brief. This 
failure may constitute an artifice of advocacy, so subtle 
that it escapes us. If not, it is probably an outgrowth of 
the policy of ignoring the statutes governing inspection 
and regulation. If appellees had tried to answer our argu¬ 
ments as to the scope, meaning and intent of the statutes 
governing inspection and certification, they would have had 
to admit at the outset the relevance of those statutes. 
That admission they apparently are unwilling to make. 
Ultimately, of course, they cannot escape it for in this 
field appellees may exercise only the powers conferred 
upon them by statute and no others. 

THE FACT EEROES IN APPELLEES’ BRIEF 

Under the rules of this court a counter-statement of the 
case is utilized “to correct any inaccuracy or omission” 
in the appellant’s statement. Appellees’ counter-state¬ 
ment here points to no inaccuracies in appellant’s state¬ 
ment. To the extent that the counter-statement is intended 
to be supplemental or to cure omissions, if any, it is marred 
by factual errors, doubtless caused by inadvertent mis¬ 
reading of the evidence. 

For example, at page 2 of the Brief for Appellees it is 
stated that the two vessels are “always” operated as a 
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unit. The only record support for such an assertion lies 
in the affidavit of Captain Ovenden, who had never oper¬ 
ated, inspected, ridden on, or even seen, the vessels. On 
the same page appellees assert that the Carport “fits com¬ 
pletely between” the stem wings of the barge G-1 and “is 
completely supported by” an extension of the hold of the 
barge. This assertion is refuted both by a careful exami¬ 
nation of Exhibit A, which appellees cite, and also by Ex¬ 
hibit H-7 which demonstrates that the stem of the Carport 
projects some ten feet beyond the stem of the barge. 

On page 3 appellees refer to Exhibit B-6 and state, “The 
under portion of the stmcture in the center is welded to 
the barge and the upper portion is welded to the motor 
element.” We trust that appellees did not intend to sug¬ 
gest that the two vessels are in any way welded to each 
other, for any such suggestion would be clearly wrong. 
The fact is that the two so-called “portions” are two sepa¬ 
rate structures, one of which is part of the Carport and 
the other of which is part of the barge. They are not 
welded to each other. 

At the bottom of page 2 and top of page 3 of appellees’ 
brief, they discuss fuel, electricity and ballast in order to 
reach the conclusion that the two vessels are interdependent 
and that neither could undertake an “extended trip” with¬ 
out the other. The generalizations and conclusions are 
erroneous. With respect to electric power each vessel is 
self-sufficient, as shown by the affidavit of Captain Coombs; 
the cables connecting the electrical systems of the two 
vessels are an added factor of safety and convenience, and 
it has been necessary to utilize them only once (App. 41- 
42). With respect to ballast there is nothing in the record 
to indicate that each vessel is not totally self-sufficient. 
The only directly relevant reference is as follows (App. 43- 
44): * 

“The compartmentalization and the bulkheads on the 
barge and the independent power plant for operating 
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lights, 'W’indlass and all pumps, combine to make the 
barge G-1 better equipped from a safety standpoint 
than the average tank barge which it towed on a haw¬ 
ser. At the present time there are many tank barges, 
some of them laden with gasoline, which are certif¬ 
icated as ‘unmanned’ by the Coast Guard and which 
operate on coastwise waters.” 

The treatment of fuel supplies is especially misleading. 
The figures of six- and twenty-day cruising ranges are 
taken from the hearsay in the affidavit of Commander 
Rudan (App. 39-40). But they refer to operations to¬ 
gether and under loaded conditions. Since the barge is 
not '.elf-propelled it could obviously operate indefinitely 
regardless of the fuel it may carry. Equally obviously the 
Carport’s range of six days on its own fuel when pushing 
the loaded barge would be multiplied many times over if 
it were operated alone. It is apparent, therefore, that 
either vessel could readily undertake an extended trip 
\\dthout the other and that the alleged interdependence 
consists simply of added factors of safety and convenience 
which make these vessels preferable to more conventional 
towboats and barges. 

Appellees’ brief, at page 4, creates the impression that 
the first action by the Coast Guard was to classify the Car¬ 
port and the barge G-1 as a single vessel when operated to¬ 
gether. That is incorrect. The relevant facts are shown 
by Exhibits II, Il-a, Il-b and II-c (App. 45-50) and are 
correctly summarized in appellant’s principal brief (pp. 
4 et seq.). No exception can be, or has been, taken to the 
facts there set forth. They show that the vessels were 
treated as separate vessels by the Coast Guard for over 
half a year after they first came to the attention of the 
Coast Guard. 

The facutal errors in appellees’ brief persist beyond the 
counter-statement of facts. For instance, in the summary 
of argument it is asserted, without record reference, that 
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the two vessels “cannot satisfactorily be operated apart.” 
That conclusion finds no support in the record and is 
directly refuted by the aflSdavit of Captain Coombs, the 
only expert who has examined the vessels or participated 
in their operations (App. 41-44). Again, in the argument 
at page 7 there is a melodramatic statement of what ap¬ 
pellees say would be evident to any layman about the sepa¬ 
rate operations of the barge. We can answer only that 
their hypothetical layman is both presumptions and mis¬ 
taken, and that in any event no court could take notice of 
his unfounded speculations. Similarly, the immediately- 
following statement about the shape of the Carport ill 
accords with the sketches of the Carport in Exhibit A and 
the clear unnumbered photograph, the final exhibit in this 
case. 

One overriding reason may account for the bulk of these 
factual errors. Appellees’ arguments rely perforce upon 
the affidavits of their own “experts.” It appears from the 
record that Captain Ovenden and appellee Shepheard, upon 
whose affidavits the principal reliance is placed, had not 
even seen the vessels. The immediate legal consequences of 
that situation are dealt with in point IV of our principal 
brief. Here it is sufficient to note that the only affiants 
for appellees who had seen the vessels were Lieutenant 
Commander Hawley, who took and identified certain photo¬ 
graphs but made no fact observations- and drew no con¬ 
clusions (App. 15-16), and Commander Budan, who talked 
to some members of the crew, but whose statistics do not 
support the arguments appellees predicate on them (App. 
39-40). 

Singly appellees’ factual errors may be unimportant. 
In the aggregate, and in view of the fact that they result 
from lack of observation and lack of knowledge, they viti¬ 
ate appellees’ arguments here and they effectively destroy 
whatever presumption of correctness may be thought to 
attach to appellees’ determination. The fact conclusions 
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which peniieate appellees’ arguments are based in large 
part on these misunderstandings of detailed facts. 

I 

Appellees Have No Power to Regulate the Carport 

Appellees concede that they cannot regulate or certificate 
the Carport alone. But they attempt to attain the same 
results by subterfuge. 

The opening section of the argument in their brief urges 
that the results which would follow from permitting ap¬ 
pellees to classify the two vessels as one would be results 
which appellees deem desirable. From that‘premise they 
argue that the determination is “reasonable” and hence 
must be affirmed. The argument will not withstand analy¬ 
sis. 

Firstj we do not reach the question of ‘ ‘ reasonableness. ’ ’ 
That test would become pertinent only if and when it were 
first established that appellees had power and jurisdiction 
to make the determination they did, with all its attendant 
burdens on appellant. Here there is no jurisdiction, there 
is no power. No statute permits appellees to treat these 
two vessels as one. Bills which would have given appellees 
the power they seek over the Carport have failed to pass. 
Appellees seek to arrogate unto themselves powers which 
Congress has not given them. For this court to read into 
any of the inspection statutes a sanction of that assumption 
of power-beyond-the-la-w would fall afoul of the warning 
given by Mr. Justice Brandeis in a closely analogous situ¬ 
ation : 

“It may be assumed that Congress did not pui*pose 
to exempt from taxation this class of tickets. But the 
Act contains no provision referring to tickets of the 
character here involved; and there is no general pro¬ 
vision in the Act under which classes of tickets not 
enumerated are subjected to a tax. Congress under¬ 
took to accomplish its purpose by dealing specifically. 
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and in some respects differently, with different classes 
of tickets and with tickets of any one class under 
different situations. The particularization and detail 
with which the scope of each provision, the amount of 
the tax thereby imposed, and the incidence of the tax, 
were specified, preclude an extension of any pro¬ 
vision by implication to any other subject. The stat¬ 
ute was evidently drawn with care. Its language is 
plain and unambiguous. What the Government asks 
is not a construction of a statute, but, in effect, an en¬ 
largement of it by the court, so that what was omit¬ 
ted, presumably by inadvertence, may be included vsdth- 
in its scope. To supply ommissions transcends the 
judicial function.’’ {Iselin v. United States, 270 U. S. 
245 at 250-251 (1926)). 

It is also true that the results of appellees ’ determination 
are both unreasonable and undesirable in a number of dif¬ 
ferent ways. For instance, appellees charge that appellant 
would not agree to carry a crew appropriate “for a ship of 
this size. ’ ’ But appellant had designed its vessels and had 
staffed the Carport to comply with existing laws. To 
change those by administrative expansion or enlargement 
imposes an unfair, unreasonable and very serious economic 
burden on appellant. 

A decision that these two vessels, separately documented 
by the Commissioner of Customs and separately treated by 
the Defense Production Administration for the purposes 
of a Certificate of Necessity (App. 2-3, 11), are one vessel 
when operated together, would necessarily mean that any 
barge or string of barges underway with a pusher-type 
tug would automatically become one vessel with the tug for 
purposes of regulation and inspection. Any one vessel 
could be required to carry a batch of certificates of inspec- 

* In the Iselin case the court dealt with a class of tickets which Con¬ 
gress did not intend to exempt and which were omitted “presumably by 
inadvertence.” In the present appeal the case for appellant is even 
strong^er since the omission of vessels like the Carport is not by inad¬ 
vertence but by Cong^ressional design. KeUy v. Washington, 302 U. S. 
1, 7 (1937). 
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tion, one for each voyage. There can be no doubt that 
Congress is acquainted with the exempt status of such in- 
tergrated tow's (see our principal brief, pp. 30-31). Yet 
Congress has not amended the law. Until it does, appellees 
cannot defend their actions. 

Apparent throughout appellees’ fact discussion and 
argument is an interesting semantic admission of the lack 
of realism in their owm position. They don’t know how to 
refer to the vessels w’ithout destroying their arguments. 
Thus, the Carport is referred to as the “tug portion” or 
“tug element” (p. 2), as the “propelling element” or 
“motor element” (p. 3), and as the “motor section” (p. 
7). The barge G-1 becomes a “barge element,” “barge 
portion” or “barge unit” (pp. 2-7, passim), although some¬ 
times it is referred more frankly as “the barge.” These 
ingenious word combinations derive largely from the affi¬ 
davits of Captain Ov^enden and appellee Shepheard, w’ho 
had not seen the vessels. It is readily apparent that ap¬ 
pellees do recognize the separate identity of the two vessels. 
Their attempts to avoid that fact inescapably lead them 
into incongruities of language which necessarily concede 
the very truth they are attempting to deny.* 

In the first section of appellees’ argument there are a 
number of references to safety and one flat assertion that 
appellant is trying “to evade the inspection laws which 
are designed to assure safety at sea” (p. 6). That emo¬ 
tional approach is w’holly unfair. Appellant has con¬ 
structed a barge and a towboat which represent engineer¬ 
ing advances over prior models. The preeminently quali¬ 
fied (see App. 41) naval architect who designed the vessels 
concluded: 

“The safety features incorporated into these de- 

* Appellees apparently seek to accomplish the impossible and to make 
two become one by the sheer weijrht of their repeated, although unsup- 
' ported, assertions to that effect. The closest literary precedent for such 
advocacy is the chant of the bandar-log in Kipling’s Jungle Books; “We 
all say so, and so it must be true.” 
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signs exceed the requirements of the various regula¬ 
tory bodies. As a result of the above mentioned spe¬ 
cial towing features and safety provisions, the cost of 
construction for these vessels is much higher than for 
the corresponding conventional barge tow or self-pro¬ 
pelled ship.” ( Ex. H-11.) 

The only qualified expert who has had personal experience 
with these vessels has stated in his aflSdavit (App. 44): 

“These vessels were constructed to provide effi¬ 
ciency, economy and safety of operation beyond that 
of the customary barge and pusher tug arrangement. 
In my opinion, based upon experience with these ves¬ 
sels, the operating results have been satisfactory. 
Operating together, these vessels provide a greater 
measure of safety both for the crew on the Carport and 
for other vessels which may be met when underway 
than is provided by conventional barges and pusher 
type tugs.” 

Appellees do not seriously challenge the conclusion that 
these vessels are safer than other comparable barges and 
tugs. That is the proper comparison. If the safety stand¬ 
ards for such vessels are to be altered, it is for Congress 
to alter them. The present effort to impose wholly differ¬ 
ent standards upon appellees’ vessels alone is but another 
facet of the unw’arranted and discriminatory economic 
burden which appellees are attempting to inflict upon ap¬ 
pellant. 

n 

The Scope of Judicial Review 

In their second argument appellees apparently urge that 
their determination cannot be subjected to judicial review 
because it is based on expert judgment by administrative 
officers whose qualifications surpass those of the courts. 
That argument, again, stems from a misunderstanding of 
the nature of the determination which is here presented 
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for review. It cannot be emphasized too often that the 
sole question here is one of power —whether the statutes 
empower appellees to classify two vessels as one so as to 
subject the Carport to regulation and inspection from which 
it is exempt. In other words the question is the legal one 
of interpretation of the statutes which appellees so sedu¬ 
lously ignore. 

We respectfully submit that the principles governing 
judicial review of determinations of this kind are those 
discussed at pages 22-23 of our principal brief, and set 
forth in the decisions there cited. It is a traditional and 
proper judicial function to decide the limits of the statu¬ 
tory powers of administrative ofiScers. 

The cases cited by appellees are not to the contrary. 
Hammond v. Hull, 76 App. D. C. 301, 131 F. 2d 23 (1942), 
cert, denied 318 U. S. 777 (1943), aj05rmed a determination 
of the Board of Foreign Service Personnel of the State 
Department, on a matter clearly within the statutory juris¬ 
diction of that Board and entrusted to its discretion. In 
so holding, this Court relied upon the history of legislation 
affecting the foreign service—a factor which in the case 
at bar supports appellant's position. 

WiUiamsport Wire Hope Co. v. United States, 277 U. S. 
551 (1928), held that the Court of Claims did not have any 
jurisdiction not expressly conferred upon it by statute. 
The words quoted by appellee dealt with the powers of the 
Conunissioner of Internal Revenue with respect to matters 
specifically committed to his discretion by statute. Even 
as to those matters, the opinion pointed out that the Com¬ 
missioner’s decision was reviewable by the Board of Tax 
Appeals. Review of this particular determination by the 
regular courts was foreclosed by statute. It is of passing 
interest what the Supreme Court has said of the highest ad¬ 
ministrative authoritv in our federal taxing hierarchv: 

‘ ‘ Of course the Tax Court cannot define the limits of 
its owm authority.” {McDonald v. Commissioner of 
Internal Revenue, 323 U. S. 57, 64 (1944)). 
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In Chicago & Southern Air Lines v. Waterman Steam¬ 
ship Corp., 333 U. S. 103 (1948), the Court, by a bare 
majority, held that C.A,B. orders as to overseas and 
foreign transportation, which became final only after re¬ 
view and change by the President, then embodied the chief 
executive’s discretion as to political matters beyond the 
competence of the courts to adjudicate. The quotation 
used by appellees dealt with the President’s political 
decisions on matters of foreign policy, a field traditionally 
reserved solely to the legislative and executive arms of the 
Government. 

Chicago, B. <& Q. By. Co. v. Babcock, 204 U. S. 585 (1907), 
upheld the propriety of the amounts of certain tax assess¬ 
ments made by the Nebraska State Board of Equalization 
and Assessment. Immediately following the passage 
quoted by appellees, Mr. Justice Holmes pointed out that 
the Board’s determinations would not be entitled to any 
presumption of finality where they were beyond its juris¬ 
diction or the result of a demonstrated adoption of wrong 
principles. Subsequent decisions show that the courts will 
also step into that field to prevent discrimination among 
taxpayers. E.g., Bohler v. Callaway, 267 U. S. 479 (1925). 

Appellees treat their own determination as one of a nice, 
detailed fact question where the courts must defer over¬ 
whelmingly to administrative “expert knowledge.” There 
is, of course, no such knowledge here, since the prime mov¬ 
ing affidavits have been shown to be both hearsay and mis¬ 
taken. Even more fundamental is that the sole question 
is the legal question of statutory interpretation to deter¬ 
mine the extent of appellees’ jurisdiction. That is essen¬ 
tially, properly and solely a matter for judicial decision. 
In such instances this court has rightly overruled adminis¬ 
trative rulings: Fleming v. Moberly Milk Products Co., 82 
App. D. C. 16, 160 F. 2d 259 (1947), cert, dismissed, 331 
U. S. 786 (1947); Brannan v. Stark, 87 App. D. C. 388, 185 
F. 2d 871 (1950), aff’d. 342 U. S. 451 (1952). 
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Chief Justice Hughes expressed in the following words 
the standards which may appropriately mark this Court’s 
control over these appellees: 

“The powers of the Commission were defined, and 
definition is limitation. Whether the Commission ap¬ 
plies the legislative standards validly set up, whether 
it acts within the authority conferred or goes beyond 
it, whether its proceedings satisfy the pertinent de¬ 
mands of due process, whether, in short, there is com¬ 
pliance with the legal requirements which fix the prov¬ 
ince of the Commission and govern its action, are ap¬ 
propriate questions for judicial decision. These are 
questions of law upon which the Court is to pass.” 
{Federal Radio Commission v. Nelson Bros. Co., 289 
U.S. 266, 276, (1933)). 


in 

The Precedents on Damages 

The final sections of appellees’ argument is devoted to 
an expanded discussion of the group of cases relied upon 
in the opinion below, although the court there conceded 
that such cases were “not entirely in point.” In our prin¬ 
cipal brief (pp. 33, 37-38) we indicated why those cases 
are in fact entirely out of point, why they afford no support 
for appellees’ action. Appellees have made no effort to 
answer the reasons given there. They simply set forth 
certain decisions on damages and, without explanation or 
reason, ask this Court to find those alien precedents con¬ 
trolling in this wholly dissimilar situation. 

The bulk of appellees’ text on this point consists of ex¬ 
tended quotations from Sacramento Navigation Co. v. Salz, 
273 U. S. 326 (1927). Presumably that was done because 
that case also presented a question of statutory construc¬ 
tion — limitation of liability under the wording of the 
Harter Act, 27 Stat. 445 (1893), 46 U.S.C. 190-196 
(1946). Mr. Justice Sutherland stated, inter alia, “The 
words are not to be bent one way or the other, but to be 
taken in the sense which will best manifest the legislative 
intent.” (273 U.S. at 330). That sentence alone is suffi- 
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cient to show that the Salz holding and others like it can¬ 
not be relevant to the case at bar. There the court con¬ 
sidered a broad statute dealing with damages and liability 
for all vessels. The statute was construed to give the 
sweeping protection the legislature evidently intended. 
Here we have a number of specific statutes dealing differ¬ 
ently with vessels of different sizes, classes and types. The 
indicia of legislative intent (summarized at pp. 24-32 of 
our principal brief and in no way refuted or even ques¬ 
tioned by appellees) are to the effect that Congress acted 
with particularity and intended no expansion of the care¬ 
fully delineated classes. 

The other cases cited by appellees fall within the analysis 
set forth in our principal brief and are equally inapplicable 
here. The most extreme case appears to be Standard 
Dredging Co. v. Kristiansen, 67 F. 2d 548 (2d Cir. 1933), 
cert, denied 290 U. S. 704 (1934). In that case the court 
held that for the imposition of contractual liability a barge 
and a lighter might be considered as one because engaged 
on a single venture, even though they were a thousand feet 
apart and in no way physically connected. We have pre¬ 
viously pointed out that the use of The Fred W. Chase, 
31 Fed. 91 (D. S. C. 1887), as an analogy would empower 
appellees to regulate any tug and barge as a unit no mat¬ 
ter how the two vessels might be tied together nor how 
far apart they might be. Appellees’ additional attempt 
now to analogize the Kristiansen decision means that all 
vessels used in a single shipping venture, however far 
apart and however independent from one another, may all 
be subjected to complete inspection and regulation if the 
motive power or cargo of any one of them could bring that 
vessel alone within one of the inspection statutes. 

Appellees have failed to advance any explanation of law 
or logic as to how the decisions on damages can be tor¬ 
tured to govern the operation of the elaborate inspection 
statutes. If those decisions are held controlling or appli¬ 
cable here, they will endow appellees with the powers 
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which the Supreme Court clearly held Congress had denied 
to them. Kelly v. Washington, 302 IT. S. 1, 7 (1937). 

CONCLUSION 

Appellees consider that complete regulation and inspec¬ 
tion of the tug Carport would be desirable. Existing stat¬ 
utes do not give them the power to impose such regulation 
and inspection. That is apparent both from the face of 
the statutes and from the history of other bills so fre¬ 
quently introduced in Congress. If the law* be inadequate, 
the remedy lies not in judicial mininterpretation and ex¬ 
pansion, but in Congressional amendment. If the judgment 
of the District Court and the determination of appellees 
are upheld, the immediate result will be to penalize appel¬ 
lant harshly for its commendable engineering advances 
which were valid under existing laws when made. The 
secondary result will be either (a) rank discrimination, if 
appellees’ solicitude is confined to appellant’s vessels alone, 
or (b) chaos and complete uncertainty in the inspection 
field if the decision is generally applied in the manner in¬ 
dicated by appellees’ arguments. Appellant has done 
nothing to warrant such discrimination. Other tug and 
barge owners have done nothing to warrant changes in 
the status of their vessels by administrative fiat. 

It is respectfully submitted that the order and judg¬ 
ment of the District Court is in error and should be re¬ 
versed with instructions to that Court to enter summary 
judgment for appellant for the relief prayed for in the 

complaint. Respectfully submitted, 

Weston B. Grimes, 
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Washington, 5, D. C., 
Attorney for Appellant. 
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